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Ansr rA( - r .  Wc; rn ; r l yz -c r l  thc  l lngu : rgc  in  a  r : rn tk r r t t  s : r r r rp lc  o f  rcccn t  Wcst -
c rn  ( -an i r t l i l n  t r i l l  i t rdgrncnts  in  c i rscs  o f  scxu ; r l  l ss l r r l ( .  Wc d iscovcrc r l
l i vc  unr r r la lous  thcrncs :  c ro t i c / : r f f cc l ion i l t c  c l r i r r i rc tc r i z ; r t io r r  o I  scxr r : r l
assau l l ;  scxu ; r l  i r ss r tu l l  ; rs  r l i s l inc t  f ronr  v io lc r rcc :  i rp l ) r ( ) l ) r i i r t c  rcs rs tuncc  l ry
thc  v ic t in r ;  thc  g tx rd  ch l rac(c r  o f  thc  o l fcndcr :  ln t l  g r i r r l r r r r : r t i c : r l l v  r rn r i t t ing
thc  agcnt  o [  thc  i rssau l l .  Thcsc  thcnrcs  l rc  i l l us l ra tc t l  in  contcx t  by  a
t l c ia i l cd  ; r r r l r l ys is  o [  onc  o f  thc  judgrncnts .  Wc proposc  thu t  such thcnrcs
n l ; ry  occur  bcc lusc ,  wh i lc  thc rc  a rc  in tc rprc t : r t i vc  rcpcr io i rcs  fo r  s l r lngcr
rapc ; r r r r l  cor tsc t tsu l t l  scx ,  thc rc  i s  v i r tu l l l y  r t t r : rcc r r ra tc  vocr thu l : r ry  o r
n ; r r ra l i vc  s l ruc( ( r rc  fo r  lhc  n l ( ) rc  con ln lon  c r rscs  in  wh ich  thc  r rss : r i l ; r r r t  i s
no t  : r  s l r i rngcr  to  thc  v ic t i r r r . ' l ' hc  l i rngr ragc  cur rcn t ly  usc t l  spr inqs  l ronr -  -

but i t lso contr ihutcs to-cst:rhl ishirrg a f l lsc dichotonry bctwecn slcrc()-
typ icu l  s t ra r rgcr  r i l l ' r c  and conscnsu l l  scxu : r l  con l i l c l ;  th l t  i s ,  c i thc r  thc
scx t ra l  : rss : ru l l  rncc ts  a l l  o I  lhc  ch : r r ; rc tc r i s t i cs  o f  ; r  s tc rco t \ ,p ic : r l  s t r : rngcr
r : lpc  o r  i t  i s  dcscr ibcd  ls  scxua l  con tac l  ln t l  no t  us  a  scxr ra l  uss : ru l t .

KF.y  wor { r )s :  d iscoursc  ana lys is .  in tc rp rc t : r t i vc  rcpcr lo i rc .  l : r r rgu lgc ,  l : rw /
lcga l .  r ; rpc ,  scxua l  assau l t

A rnan cntcrc<l  i l  r ( )om whc.rc a won. l ln  l ly  s lccping and inscr tc t l  l r is  pcnis
i n to  l r c r  r nou lh .  I n  t hc  t r i a l  j udgmcn t ,  t h i s  w l s  c l csc r i bcd  as ' t hc  i l c l  ( ) [
o f f c r i ng  h i s  pcn i s ' [ 21 . ' l n  t h i s  papc r ,  wc  i nvcs t i ga l c  such  cu r i ous  wo rd
usi rgc as lhc vcrb 'of fcr ' to  r lcscr ibc an i r l lcgcd scxuul  asstu l t . l

J-hcrc is  ln  o l )v i ( ) r , rs  hut  undcrdcvclopccl ' : r f f i r r i ty  bctwccn.  d iscoursc
lnalys is  and t l rc  pract ice of  larv.  Languagc and lcxts  urc ccntr i r l  to  thc
pract icc of  law,  which can bc said to consist  pr imar i ly  of  c l iscoursc.  Wr i t tcn
jut fgnrcnts,  in  p i r r l icu l i t r .  exprcss lhe statc o[  thc l lw at  any g ivcn t i rnc.
l :ur thcrmrrrc, they af fcct  not  only  thc l i t ig ; rnts  but  l lso lhc futurc shrr l ' rc  of
thc law ancl  socic ty  at  largc. ' fhc lnngulgc usc( l  in  lcgal  judgnrcnts is  not
nrcrc ly  a rc l lcct ion of  inr l iv idui r l  thought l  i t  is  import ln t  in  and of  i tsc l f .
Indccd,  a p: r r l icu l i r r  iudgc 's  lnr rguagc may bc r l r i rwn f rom counscl .  wi t -
ncsscs,  prcv ious judgmcnts or  bro i rdcr  soci i r l  d isc()ursc.  l t  is  th is  l lub l ic
c l iscoursc (anr l  nol  uncornmunicatcr l  t l r r l r rg l r ts .  i r t t i lu t lcs or  nrot ivut ions)
thal  h ls  an impact  and is  actcd upon.  l -anguugc l f fcc ls  cvc] l ts  i tnd crcutcs
vcrs ions of  rca l i ty .
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Olhcr  rcscrr rc l tcrs,  cspccia l ly  Darrcr  ( l9 t t0) ,  have studicd thc legal  pro-
ccss as d iscoursc.  Di tnc l  cxamirrcc l  how languag,c was uscd in a par t icu lar
t r i : r f ,  lhat  is , 'how pi r r t ic ipanls in  thc lcgal  proccss f i t  u 'ords to dccd.r '
( l ) i rnct ,  lg t l t ) :  t t ig :  i t : r l ics i rddcd) .  Di rnct  concludcd thal :

Orrc c:rrrrrot scp:rr:rlc rvlurt lurppcttcd front lhc lnnguagc (hat it trscd to
t l t ' s c r i bc  o r  cxP l i r i r t  wh l t t  l r i t ppcnc t l .  Whcn  t l r c  mcan ing  o f  t hc  l r c t  i s
; r r r l r i g r r o r r s .  t l r c  wo r r l s  wc  c l t r x r sc  l o  l ; r l k ; r l ) ( ) u l  i t  bccon t c  c r i t i c : t l .  ( l 9 t t 0 :

I ti() )

l . i k c  I ) l r r r c t .  wc : l r guc  (h ; r l  i n  dcsc r i b i ng  ( l r c  ac (s  i nvo l vcd  i n  scxu l r l  i t s s i t u l t ,
p l r r t ic t r l i r r ly  rv l rcn t l rc  i rccuscd is  r ro l  a  s l rangcr  t< l  thc v ic t i tn ,  t l rc  langulgc
tuscr l  lo  ' l i l  rvorr ls  l< l  r lccds '  crc i l tcs l l tc i r  mcaning.

l r r  l9 l i .1 ,  ( ' l r r ; rd; r  i r t tcnrp lcd to shi f t  lhc cntphasis oI  scxui t l  assaul t  law
irw;ry f ronr  i ts  h is t r l r ic ; r l  dc l in i t ion of  rapc as a scxual  or  moral  issuc to
t rcut ing i t  as ln  assaul(  (scc Boylc,  l9 l i -51 Gunn and Minch,  l9 t l8 ;  I l ,uch-
sai r t ,  l9 lJ-5:  i rnc l  Snr : t r l  ,  l9 l t9) .  l - lowcvcr , 'cour ts  havc had t roublc shi f t ing
thc i r  focus f rom rnoral i ly  to  v io lcncc '  (Ruebsaat ,  1985:  107) ,  and thc o ld
tcrnr i r r< l logy uscd hy thc judic iary may t r iv ia l ize thc v io lcnt  n: t turc of
scxurr l  ass:ru l l  (Boylc,  l9 l i .5 ;  Gunn : rnr l  Minch,  l98t l ;  Ruebsaat ,  l9 l l5) .

Also,  Canadian cour ts  havc had d i f f icu l ty  dc l in ing the tcrm 'scxual '  as
rusccl  in  thc tcrm'scxual  ass i lu l t ' .  As Boylc rcmarked,

lf scx is stolcrr r:rthcr than rvil l irrgly shnrcd. then in a world in rvhich sex
w;rs undcrstood to bc a lruly ctrnscnsual activity, Istolen scxl would not bc
scx.  Yct  thc l lw ohl iccs us to l ; rbel  what  has been sto len as scxual .  ( l9 l i5 :
104)

Thus,  combin ing thc two worc ls  'scxual '  and 'assaul t '  has rcsul tcd in  the
oxyn r ( ) ron ' scxua l  as : ; au l t ' .

Ccr ta in ly ,  lhcrc is  widcsprc ld d issat is fact ion wi th how thc lcgal  systcm
dcals wi th scxual  assaul t .  An act  i rmcnding thc Cr iminal  Codc (passed l5
. lunc 1992) cxpl ic i t ly  cxprcssed conccrn about  ' thc prcvalence of  scxual
russaul t  against  women and chi ldrcn ' (p l ) .  ln  a rccent  repor t  on gendcr
cqual i ty  in  thc law,  thc Law Socicty  of  Br i t ish Columbia Gendcr  Bias
Comnr i t lcc concludcd.

Notwithstanding thc justicc system's cfforts to identify wifc assault and
scxual assault as serious crimcs, thc system is fail ing battcrcd women arrd
victinrs of scxu:rl assaull. (1992: 3; sce also Estrich, 1987, 1992; t lcndcr-
son,  1992;  Torrcy,  l99 l )

Wc suspcctcd lh i r t  thc languagc uscd in such cascs could bc onc of  thc
problcnrs,  so wc cxanr incd t r ia l  judgmcnts in  an at tcmpt to undcrstand
how scxual  assaul t  is  dcscr ibcd wi th in our  iust ice svste m.

' I  
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Wc uscd Quick-Law (a conrputcr izcc l  d l tabasc of  wr i t ten Cana<i ian lcgal
judgmcnts)  to  draw al l  5( r3 judgrncnts in  thc prov ince of  l l r i t ish Columbia
and thc Yukon Tcrr i tory bc lwccn l9t3(r  and January 1992 that  conta incd

s(2)
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l h c  t c r m s ' s c x u a l ' a n d ' a s s a u l t ' a n y w h c r c  i n  t h c  w r i t t c n  t c x t .  W c  i n i t i a l l y
sc lcctcc l  a cornplc lc ly  r ; r r rdorn l0  pcrccnt  of  t l rcsc c; rscs,  pr in tcr l  out  thc
judgmcnts,  u l rd uscr l  thcnr  lo  cs l i r l r l is l r  l 'ur t l ic r  sc lcc l ion crr tcr ia .  l j l r r r r in l r t -
ing dupl icatcs i rnt l  cr rscs wlrcrc thc chargc was othcr  ( lurn scxuul  ass l r r l (
rcdr . rccd thc -5(rcrrscs to4l .  Wc t l rcn cxc luc lcd cr tscs lhal  wcrc not  thc i r r i t i r r l
l r ia l  judgnrcnl ,  such i rs  appcals (which focus <tn issucs of  l : tw r i t thcr  t l t ;u t
c l csc r i b i r r g  t l r c : r ssau l t  i t s c l f ) . ' l ' h i s  l c f t  l 2  t r r l l  j u t l g r r r cn t s .  r v l r i c l r  h i r t l  t l r c
cha rac t c r i s t i cs  r c t ; r r i r cd  f o r  ou r  ana l ys i s :  t l t c y  r vc rc : r l l  s cxu : t l  ass i t r t l l  c ; t scs .
t nd  thcy  con l l i ncc l  dcsc r i p t i ons  o f  t l r c  i r ssau l t s  w i t h  t hc  l u t l gcs '  r c r r s t l r r s ; rn r l
dcc is ions.  

' l -hc 
l2  cascs inc lut lcd acqui t t : r l  r lcc is iorrs  ( t rvo c l rscs) .  cor tv ic-

t i ons  ( l i v c  c i r scs )  r r t t c l  gu i l t y  p l cas  ( l i v c  cuscs ) . ' l ' h c r c  wc rc  l 0  t l r l l c r c r r t
judges,  n inc nr l lc  urrd t>nc [cnrr lc .

A l l  o f  t hc  accuscd  wc rc  mcn .  l ' hc  v i c t i r ns  o f  t hc  scxu l r l  ass lu l t s  wc rc
womcn  i n  s i x  c : r scs  and  ch i l d r cn  i n  s i x  c i r scs  ( t h r cc  o I  wh i ch  i nvo l vc t l  g i r l s .
onc involvcd a [ roy,  and two cascs involvcc l  l r< l t l t  g i r ls  lnc l  hovs) .  l r r  l ( ]
cascs,  thc accuscd and compla in i rnt (s)  c lc l in i tc ly  kncw cach ot l rcr :  in  r ' r r tc .
l he  assa i l an t  was  a  s l r angc r ;  and  i n  t hc  r c rna in ing  c l r sc .  i t  w i r s  no t  c l cu r
whc lhc r  l hc  i r ccuscd  and  h i s  v i c t ims  kncw cac l r  o thc r .

RIrSU t-l 'S

ln  our  dcta i lcd analys is  of  t l rc  12 samplc t r ia l  judgmcnts,  wc forrnd i t
numbcr of  thenres tha(  wcre st r ik ingly  anomalous.  That  is ,  thc language
uscd to ' l i t  words to deeds'crcated uncxpcctcd (and pcrhaps unintcndc( l )
mcanings and impl icat ions.  F ive of  thcsc themcs wi l l  be dcscr i t rcd hcrc.

Eroticlaffcctionalc charactcrization of sexual assault

In  t r ia l  judgmcnts we would expect  the scxual  assaul t  i tsc l f  to  bc dcscr ibcd
in neutra l  or  ncgat ivc terms,  and thesc usagcs d id occur .  Fr l r  cxamplc.  a
judge scntencing a man who had p leaded gui l ty  wrote that  the 'comnr iss ion

of  a sexual  assaul t  on a woman .  .  .  is  an ex l remely ser ious of fcnce bccausc
the sexual integrity of that individual has bcen violated' [41. (The lattcr
phrase is dircctly from the Canadian Criminal Code: sec Martirt 's Annual
Criminal Code, 1992).

Anothcr  judge character izcd a teacher 's  bchavior  of  sexual ly  assaul t ing
schoolchildrcn as 'an assault for the purpose of his sexual grati{ication' I l0l.
S imi lar ly ,  a  judge summarizcd another  case as ' the of fence involvcd thc rc-
occurrence of  a large numbcr of  acts of  assaul l ' [121.  This languagc was
consistent  wi th the 1983 law which def incd sexual  assaul t  as assaul t ,  not  as
sex (see above).

Howcver, to a surprising dcgree, the vocabulary uscd to dcscribc thc
sexual  assaul t  was of ten morc sui table to conscnsual  acts than to assaul t .
Table I  prcsents thc tcr rns uscd in cascs whcrc assaul t  had bccn lcgal ly
establ ished,  that  is ,  cxc luc l ing the acqui t ta ls .

Sexual  assaul ts  wcrc of lcn dcscr ibcd as scxual  evcnts.  For  exanrplc .  thc
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r , rn r . r ,  l .  l . i s t  o t  t c rms uscd to  dcscr ihc  scxu l l  assau l t  (cxc lud ing  acqu i t ta ls )

Wh; r l  occ t r r rc r l l - cg i r l  l i r r r l i r rg
-l 'crrns 

uscd by jut igcs

f ; o r cc t l  v ; r g i n ; r l

l )e t l ( ' l  t  :  l  I  t (  )  |  I

Non - r ' o t t s t ' n s  r t  i t  I
r n ; r r t t l r l  '

l i c t t l l ; t l
c (  ) n  (  i r c t

l :orccd oral
conurct

l l i s to ry  o f
assau l t i  ng
ch i ld rcn

Forccd oral-
gcn i ta l
con tac t

Forccd anal
pcnctrat ion

Scxu; r l  ; rss ; ru l t
S c x r r : r l ; r s s i r r t l l
S t :x r r ; r l ; t ss : t t r l l
S c x r r ; r l  i r s s : r t r l t
S c x r r r l  ; r s s : r u l l
I r t r l ccc t t l  ; t ss : r r r l l
Scx t r ; r l  : rss : r r r l l
S c x r r : r l : r s s i r r r l l

I t t r l c c c n l : r s s : t r r l t

S c x r r ; r l ; r s s ; r t t l t
Scxu; r l  i r ss i ru l l
S c x t r ; r l ; r s s ; r r t l l
Scxu; r l  : r rs r ru l l
Scx t r ; r l  ; rss ; ru l l
Scxu; r l  t rss ; r r r l l

Scx t r : r l  ass : ru l l
Scxu; r l  i r ss : ru l t
I r r t l cccn t  assau l l
Gross int lcccncy
Gross indcccncy

Scxua l  l ss : tu l t
Indcccnt  assau l t
( i ross  indcccncy

Scxua l  l ssau l t

Indcccn l  and scxua l  assau l t
Scxua l  assau l l

Scxua l  assau l t
Gross indccency
Scxual assault and gross

inclcccncy
Gross indcccncy

Scxua l  assau l t
Scxual assault and gross

indcccncy

Scxua l  assau l l

l . ; .ng ; rgc  r r r  sexr r : t l  in lc rcoursc
l l r i c I  i r r (c rcuursc
l ]ou t  o f  in tc rcoursc' I 'wo  

l rou ts  o f  in lc rcor r rsc
Acts  o f  i r r t c rcor r rsc
l 'hc  scxua l  ac t
A forrn <tf bontlrrgc
At t l ckcd  hcr  i rn t l  l r ; rd  scx t ra l

i r r l c rcoursc  w i l  h  l rc^ r
ln r lcccn t  ass ; r r r l t

[ :ontl lc
l :onr l l ing
[ ] r i c f  touch ing
Arnr  hcncath  hcr  bkrnkc(
l land  t rcncath  hcr  par r t i cs
l ' l accd  h is  hand in  thc  a rca  o f

hcr  vag ina
I  l i s  thunrb  touch ing  hcr  vag i r ra
Advant : rgc  lakc l t  o f  ; r  s i lu i r t io r r
Ac ts  < l f  a  scxu l l  n l tu rc
Ac l  o I  masturba l ion
Ilcquircd to pcrform acts of

masturba t ion
Acts of assault
I  ndcccnl assault
Cross indcccncy

Attemptcd unsucccssful ly to kiss

Scxua l  appc t i te
C)bvious scxual dif l iculty

Acts of oral sex
Act of fel lat io
I le caused thcm to commit acts

of a sexual nature
Rcquircd to pcrform the sexual

acts of fcl lat io
Forced her to fcl late him
An assault madc for thc

purposes of his scxual
gra(i f icat ion

Forced acts of buggery
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lcrm' intcrcr)urse 'w: ls  f rcqucnt ly  uscd to dcscr ibc r : lpc.  cvcn lhorrgh i ts
t l ic t i t l l r i r ry  t lc l i r t i t i< lns crnpl t i rs izc thc rnrr lual i ty  and conrrnurr ion < l I  t l r is  i rc t .
I t t  ; t  c i tsc i r rvo lv i r tg  a man who was l i rurrd gt r i l ty  of  r l rp i r rg i t  woln:u l  wl torn

' -hc h; rd k t t<twt t  f<t r  u l lou l  tw()  ycrr rs ,  thc scxurr l  i rss lu l ls  wcrc nol  t lcscr ibct l
r i s  r i r pcs ;  i r t s t c i r t l  c r t ch  wus  dcsc r i l l c r l  as  i r  ' l l ou l  < l f  i n l c r cou rsc ' l l  l l .  Ano t l t c r
j uc lgc  dcsc r i bc t l  t l r c  n rpc  o I  i l  won lan  : r s ' b r i e f  i n l c r cou rse '1 .11 .  l : u r t hc : r -
ntorc,  sor t lc  j t r t lgnrcr t ls  dcscr ibcd l l tc  r rc t  of  v i< l lcnt ly  ussaul l ing sornconc i r r
l  s cxu : t l i z c ( l  n l r u l l r c r  us ' i n l c r c ( )u rsc  w i t h ' [ 2 ,  ( r l  l r c r .  Ou i t c  c l cu r l y , ' i r r l c r -
c( )ursc ' is  a lcnt t  l rorrowccl  f ront  our  voc:rbul l r rv  for  t lcscr ih i r rg conscrrsui r l
scx tu t l  i t c t s .  l t  c i t r r i c s  no  c< tn t t r t l r r t i o r r s  o I  l r  r r n i l i r l c r , i r l ,  v i o l c r r (  l r c l r i t v i < t r  r L r r r c
by  o r t c  l ) c r s ( ) l r  l o  i t t t o thc r .  ( - ; r l l i r r g ,  r i r pc ' i n t c r co r r r sc ' i s  l i k c  t l c sc l i l r i ng
s ( )n rc ( )nc ' s  pu l t ch i r t g  i t no lhc r  l r s ' r r r t r t r r ; r l  t ouch ing ' t> r ' c i t r css i r rg ' .

l ) csc r i p t i r l r r s  o f  p l r t i c t r l ; r r  dc t i r i l s  o l ' t l t c  l r ss : ru l t s  wc rc  i r l so  scxu l r l i z c<1 ,
sot t rc l i t r lcs t ( )  t l tc  cxtcr l t  thut  t l rcsc r lcscr ipt i r lns woul t l  no l  bc out  o l  l l l r rcc i r r
c r ( ) t i c  l i t c r i t ( u r c .  Fo r  cx i l r np l c ,  i n  sc r r t cnc ing  l  n r i r n  f o r  scx r r i r l l y  i r ss : r r r l t i r r g  l r
l 0 - yc i t r - o l d  g i r l ,  a  j udgc  an r l l i guous l y  dcsc r i bcd  l hc  ass i r r r l t  i r s ' l r r i c f  l ouch -
i ng '151 .  1 ' ouc l r i ng  convcys  nonc  o f  l l r c  u r rw i r r r t cc l  r l r  i n t cn t i o r l r l  r u r t r r r c  o f
t hc  i r ss i t u l l .  S i rn i l l r l y ,  unwan lcd  i r nd  i n l pp ro l t r i a t c  t ouch ing  o f  u  g i r l ' s
v l g i n t t  w i r s  dcsc r i bcd  as ' f ond l i ng ' I l l .  Yc t ,  i t  i s  c l ca r  t ha t  t hc  scxu t r l  i r ss l ru l (
was  n ( l l  a r r  a f f cc t i ona tc  t l i sp l i r y . ' l ' h c  v i c t i n r  o f  t hc ' f < l nd l i ng 'w i r s  no t
' l r c : r ( cd  w i t l r  f onc lncss ' ,  shc  was  n ( ) l ' do (cd  u l x )n ' o r ' pa rnpc rcd ' (Sho r t< , r
Oxf t t r r l  l i r tg l ish [ ) ic t ionary,1970).  Morc i lccur i l (c  and lcss scxui r l  vcrhs to
dcscr i l lc  lhc ussuul t  woulr l  h : rvc hccrr  ' l r i r r rd lcd '  or  'molcstcc l ' .

Somcl i rncs lhc samc i tc l  wi ts  c i rs l  i r r  vcry d i f fcrcnt  tcrnrs.  Whcn ( : ts
dcscr ibcd abovc)  a judgc dcscr ibcd a dcfcndant  act lu i t tcd of  r i rpc and
forccd fc l la t io  as having cntcrcd lhc room of  a s lccping womirn l rnd
'of fer [cd l  h is  pcnis to hcr  r r roLr t l r '121,  thc phr : rs ing crc: l tcs t r  vcry d i l fcrcnt
v icw of  what  happcncd than whcn thc s l rmc judgc uscd thc tcrm ' inscr tcd '

[21.  
'Of fcrcd '  inrp l ics sonrc lh i r rg qui tc  posi t ivc,  whic l r  could bc acccptcc l  or

refuscd; ' inscr lcd ' is  ncutr i r l  or  cvcn ncgat ivc and inr l l l ics  a p l rss ivc rcccp-
tac lc ,  wi lh  r ro choicc.

Thc scxual  assaul t  was of lcn at t r ibutcd to a scxunl  rathcr  than v io lcnt
impctus.  In  scntcnci r rg : r  man wlro p lcd gui l ty  t< l  having scxual ly  t rssaul tcd
two chi ldren about  s ix  ycars car l icr ,  thc judgc rcmarkcd that ' thc accuscd
has hccn able to conl ro l  h is  scxual  appct i te  ovcr  thc ycars s incc thesc
dcp r i va l i ons  I s i c l  t ook  p lacc ' I l l .  l l c r c  t hc  j udgc  p laccd  thc  assau l r  i n  (hc
donrain of  se xual i ty .  'Scxual  appct i tc '  impl ics that  t l rc  man had a b io logical
hungcr  (hat  hc nccdcd to sat is fy  (cxtcnding th is  idca,  contro l l ing or  not
fu l f i l l ing h is  i rppcl i tc  would bc thc unusual  bchavior) .  Anothcr  judgc said
that  a rnan who scxual ly  assaul tcd a g i r l  had'obvious sexual  d i f f icu l ty ' [8J.
Not  only  d id bolh of  thcsc phrascs scxual izc thc assaul t ,  t ru t  thcy a lso
dcscr ibcd thc assaul ts  lcss accuratc ly  and lcss ncgat ivc ly  lhan would
phrascs such as ' thc accuscd has becn ablc to contro l  h is  sexual izcd
vio lcncc .  .  . 'or 'hc has obvious d i f l icu l ty  wi th v io lcncc ' .

J 'hc use o[  crot ic  or  a[ [cct ion: l tc  tcrms and p l r rascs put  the v io lcnt  acts
that  wcrc at  issuc in to a f ramcwork of  normal  scxual  act iv i ty ,  rathcr  than
into a f ramcwork of  assaul l  on par ts  < l f  thc h<ldy that ,  on othcr  occasions,
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might  t rc  scxual .  Using inappropr iate and inaccurate tcrminology to dc-

. . r l l ' ,c  rc*u,r l  assaul ts  crc i t lcd a nr is lcading dcscr ipt ion of  cvcnts.  l f  we ta lk

ab<lut  scxul r l  uss i tu l t  as i f  i t  wcrc scxt la l  in tcrcoursc or  i lny < l lh i r  scxual  act
( i .c .  usc thc samc languagc) ,  l l rcn scxual  assaul t  and conscnsual  scxual

act iv i ty  arc in  ( l l tngcr  of  bcconr i r rg i r ld is t inguishablc.  As shown in Tatr lc  I  ,
t hc rc  was  a  pauc i l y  o f  ph rascs  suc l t  as ' t hc  scxua l  i n t cg r i t y  o f  t ha t  i nd i v i d -

tu l l  h l rs  l tcct t  v i r l l l t lcd ' [4 ] ,  which nranagcd to capturc how prcc isc ly  n()n-

scxu ; r l  suc l t  i t n  l t ss i t u l t  i s .

.!r ' .rrrrr/ rr.s.srttt l! o.s di.stincl frrttn vitt lctrce

l 'hc t r i i r l  ju t lgnrcnts a lso cont l t inc: t l  a  v<lc i t t ' ru lary that  mirc lc  d is t inct ions

bctwccn k in<ls and dcgrccs of  v io lcncc.  [ : rcqucnt ly ,  sqxual  assaul t  w: ts

c lcar ly  d is t inguishcd f ronr  v io lcncc.  Again,  th is  usagc was par t icu lar ly

surpr is ing in  v icw of  thc cxpl ic i t  in lcnt ion of  the 1983 Canadian law to t rcat

scxu;r l  i lssaul t  as v io lcn l  Per  sc.
l :or  cx l rnplc ,  in  a casc wl tcrc a man plcd gui l ty  to  scxual ly  assaul t ing a

young g i r l  ar rd boy,  thc juctgc rcmarkcd that ' the indecent  assaul l  against

t t . r "  ynung g i r l  is  lcss scr ious bcci rusc i t  involved no v io lencc ' I l l .  Whcn

scntcncing a man convictcd of  scxual ly  assaul t ing a g i r l ,  a  judge notcd that
'thcrc was no violencc and no physical force, no coercion or intimidation'

[51.  In  thcsc cascs,  thc languagc suggcstcc l  that  whcn somconc scxual ly

assaul ts  anolher  person,  th is  bchi lv ior  is  not  v io lent .
Evcn whcn scxual  assaul t  was characlcr ized as v io[cnt ,  i t  was commonly

sct  , tpar t  f rom othcr  k inds of  v io lcncc as bc ing of  lcsser  dcgrcc (or  as par t

of  nonnal  scx) .  F-or  cxamplc,  whcn scntcncing a man for  two counts of

scxual  assaul t ,  a  judgc statcd that  onc 0f  the counts ' I involvedl  less in  the

way of  an actual  physical  assaul t '  [71.  In  anothcr  case,  whcrc a man had

plcadcd gui l ty  to  sexual ly  assaul t ing an acquaintance'  the judge com-

mcntcd whcn passing scntencc that  ' in  mi t igat ion.  ccr ta in ly ,  is  the fact  that

thcrc was no externai  v io lence commit tcd upon hcr ;  that  is ,  therc [wcrc]  no

physical  b lows st ruck,  shc was not  h i t ,  shc was not  bru ised'  [4 ] .  Latcr  in  th is

same judgmcnt ,  i t  becamc c lcar  that  i f  thcre was no 'extcrnal  v io lcncc ' ,  the
( intcrnal f  sexual  assaul t  was not  v io lcnt :  ' there was no v io lence at t r ibutable

to you'  [4 ] .  Essent ia l ly ,  thc assaul t ivc charactcr  of  th is  scxual  assaul t  was

ncgated, which suggcs(s that the accuscd had simply had sex with the

comp la inan t .
Much lcss of tcn,  and usual ly  in  cases involv ing chi ldrcn,  the judgment

containccl descriptions of sexual assault as assauh, that is, as intrinsically
v io lcnt .  For  example,  in  a case whcre a man sexual ly  assaul ted h is  s tepson,

thc judge dcscribed thc rapes as'the re-occurrence of a large number of

acts of assault ' [12]. In the case of thc schoolteacher who sexually assaulted
scveral  of  h is  s iuc ients,  the judge noted the of fcnse'was an assaul t ' I l0 l '
Thesc c lescr ipt ions of  sexual  assaul t  as v io lcnt  wcre in f rcqucnt ;  yct  i t

contradic ts  thc def in i t ion of  assaul t ,  inc luding sexual  assaul t ,  to  descr ibc
thc cr i t ica l  behaviors involvcd as other  than v io lent .
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' l ' l r c  
l r i i r l  . j t r t l gn rcn ts  l r c r J r r c r t t l y  i r r c l r r t l cd ; r  dcsc r i p l i o t t  o l  l t os ,  l l r c  co r t rp la i r r -

i r n l  r cs i s t c t l  t hc  l ssau l t .  M ; r r r y  i u t l t r ncn ts  l r l so  i r r c l r r t l c t l  s l ; r l c rnc r r l s  l r bo r r t
wl r : r t  thc conrpl ; r i r r : tn l  shotr l r l  l rnvt '  t l r t r t t ' ,  th i r l  is ,  thcy t lc f i r rc t l  ' r rppro111i ;11. '

r cs i s t ; r t t cc .  l t t  t hcsc  j r t t l g rncn ts ,  : r  gcnc r i c  c l r l cg ( ) r y  o I  p l r vs i c ; r l  ' s l r  r r t g l i r r g '
r v l s  l r c t ; r r cn l l y  r r r cn t i < l r r c t l  .  ! j o r  cx : rn tp l c .  o r t c  j u t l gc .  p ; r r ; r p l r n r s i r t I  i r  ( ( ) n l -

l ' r l i r i n l r r t ' s  t cs l i r nonv ,  s l r r t c t l  l h i r l ' s l r c  s t rugg led ,  on l y  cc ; r s i r r t  t o  s l r r r gg l c
r v l r cn  hc  pu t  t hc  k r r i f c  t o  l r c r  ncck ' [ ( ) 1 .  Ano lhc r . j t r t l gc ; r l so  r r sc r l  l h i s  vc r l r  i r r
sun r r r r i r r i z i r r g  r r  sc r i cs  ( ) l . cvcn ts  i r r  l  s cxu : r l  r r ss i r t r l l :  ' I t l r cy l  r t r l l c r l  o I f  l hc
couch  o r r t o  t hc  l l oo r .  whc rc  t l r cv  s t rugg l cd '  l l  l l .

So rnc l i r r t cs ,  l l t c r c  w i r s  c ( ) r l r n r cn l  o r t  l l t c  con rp l i r i n l r t l ' s  r r o l  con l i l r r r i r r g  t o
s t r r rgg l c .  l r r  g i v i ng  h i s  r cas< l r r s  f r l r  r r c t l r i t l i ng  a  n r i u r  o f  sc r t r r r l  ; r ss ; r r r l l .  o r r c
judgc st r r tcd th l r t  ' t l rc  corr rp l i r in i r r t t  d id not  sc izc thc opport r rn i lv  lo  prrsh lhc
acc :usc t l  o f f  hc r  . . .  l : r l t ho t rgh l shc  had  bcen  ah le  t o  r l o  so  c l r l i c r  w i t h  l r c r
b l ck  a r rd  hc r  l cgs '121 . ' I hc  c l ca r  i r r r p l i c l t i < l n  i s  t l r u l  s l r c  s l r o r r l t l  h ; r vc  co l r -
l i nucd  w i th  r r c t i ons  l h i r t  l r i r r l  r t o l  wo rkcc l .  Morcovc r .  r l nc  j r r t l uc  r r r t c rp rc l c< l
l hc  v i c l i r n ' s  ccas i r rg  t o  s t rugg l c  l r s  r r c t ; r r i c sccncc :  'Shc  t cs t i f i c t l  l h r r t  ; r [ t c r  t hc
l i rs t  botr t  o [  in lcrcoursc shc s lot )pcd st ruggl ing ant l  th i r t  shc acquicsccd i r r
lhc sccond bout ,  a l though thc i r r lcrc<lursc was s l i l l  wi l l ro t r t  hcr  corrscnl '

l i l l
( icncr i r l ly ,  lhcrc sccnrcc l  lo  l rc  a conl inuum bci r rg t lc f i r rc t l  .  I rorn con-

t i nucc l  phys i c l l  s t rugg l i r r g ,  t o  i n i l i i r l  s t r ugg l i ng  on l y .  l o  c r y i r r g .  o t r t  l i r r  l r c l p .
l o  s l r y i ng 'N< l ' i n  wo rc l  o r  r l c cd . ' l hc  l as t  f o rm ,  pu rc l y  vc r l r ; r l  r c fus ; r l .  w : r s
of tcn dcscr ibcd ncgat ivc ly :  ' I th t r t l  shc wcnl  lo  thc tk lor  i rn t l  opcrrct l  i t  to
inv i te h inr  oul  does nol  havc thc r ing of  authcnt ic i ty  aboul  i l ' l ( . )1 .

1 'h is  l : rngul rgc ( ) [ , rpJ)r ( ) l ) r i ; r lc  rcs is t i r r rcc sccnrc( l  lo  i ls  t ( )  bc t l r ; rwrr  f ronr
nr i t lc-mir lc  combat  bc lwccn ct ;u; r ls ,  whcrc conl inrrcd l ig l r t i r r t  is  t rppropr i -
atc ,  ra lhcr  th i rn f rom i rsyntntc l r ic i t l  s i luat ions (c .g.  pr isorrcrs < l l  rvar  or
v ic l inrs of  school-yard bul l ics)  whcrc physic l l  rcs is l i rncc would lcad to l i t t lc
chancc of  succcss and a h igh probabi l i ty  of  fur lhcr  h i r r r r r .  Orrr  in tcrprc l -
a l i r rn wirs  suppor lcc l  by thc fuct  that  l l rcrc  was no cr i l ic is l l l  o [  c l t i l t l rcn who
did n<l t  rcs is t  physical ly .  Morcovcr ,  thcrc wcrc no inst : rnccs in  our  samplc
whcrc a c lcar  vcrbal  rc fusal  f rom an adul t  was dcscr ihcc l  as suf f ic icn l  und
appropr iatc  res is tancc.  This f ind ing has obvious impl ic i r t ions fo i  thc 1992
anrcndmcnl  to  thc Canadi iu t  scxual  assaul t  law ( thc so-crr l lcc l  'Nrr  mcirn*
no' law),  which rcqui rcs lhal  conscnt  must  bc cs(abl ishct l  pr ior  lo  scxu:r l
conlac l  and that  an unsupl)or tcd l rc l ic f  about  conscnt  is  no krngcr  udrn iss-
ib lc  as a dcfcnsc.  Judgcs ' ta lk  i rbout  rcs is lancc shoukl  ch i rngc as th is  ncw
law is  implemcnte( | ,  that  is ,  purc ly  vcrbal  rc fusals should now hc takcn as
evidcncc of  non-consent ,  an( l  pcrs is tent  physical  s t ruggl ing shoulc l  nol  hc
rcqui rcd.

Tlrc character of tlrc oflcndcr

l lccal l  that  most  o[  our  samplc cascs wcrc convic l i r lns or  gui l ty  p lc : rs ,  so
onc would cxpcct  to  f inc l  thc pcrpctrator  dcscr ibcd in  sorncwhl l  cr i t ic ; r l
tcrms.  F lowcvcr ,  thc pat tcrn wirs  lha l  af tcr  a br ic f ,  gcncru l ,  pc jora l ivc
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char i rc tcr iz : r t ion of  thc ac l ,  thc convictcd dcfcndant  was ctcscr ibct l  posi -
t i v c l y .

In scntcncing i t  l l l lu l  c<l r rv ic lcd of  raping a w()mi tn two t i rncs,  a j r r t lgc
s ta t c t l  t h i r t ' l l r i s  m ; r r r  i s  o f  i l npccca t r t c  c l r i r r i r c t c r ' I l  l l .  S i r r r i l i r r l y ,  a  j udgc  r v l r o
scn l cnccd ; r  r n l n  f o r  scxu : r l l y  i r ss ; ru l t i ng  h i s  s t cpso r r  n r cn t i oncd ' l hc  cxccp -
l i o l r a l  ch ; r rac t c r  o f  l hc  o f l cn r l c r '  l l 2 l  as  i r  n r i t i g : r t i ng  f ac t< l r  i n  scn tcnc i r rg .' l ' l tc  

contr i t t l ic t i r l r r  bctwccrr  gui l t  i rn t l  gool l  ch i r r ; rc tcr  was sonrct i rncs
h l r r rd l cd  l l y ' i so l l t i ng '  t hc  c r i r n i r r a lac t .  I j o r  cxa r r rp l c ,  t hc  bch i r v i o r  o f  r ap rng
i l  wolnan lwicc wt ts  sccr l  i ls  i tn  i t l rcr ran(  i rc t :  ' th is  i r rc ic lcr r t  wi ls  iu t  iso latcd
onc,  cn l i re ly  oul  of  c l r : r r : rc tcr '  I l l l .  Arr r l .  in  t l rc  casc of  thc mirn u, l r r r
scxuul ly  assrru l tcd h is  s tcpson ovcr  a thrcc-yc i r r  Pcr iod ( i rnd a i lcmplcd t ( )
r lo  so again l i r tcr ) ,  t l rc  o[ [cnscs wcrc a lso c lcscr i l lcd; rs  an ' iso latcd inc i< lcnt '
[ 121 . ' f hus ,  t l t c  c r i r t r i r t l r l  i r c t  i t s c l f  was  n ( ) t  usuu l l y  r l csc r i bcc l  as  r c l cv i r r r t  t o
ch r r r i r c l c r .  l l owcvc r ,  ch i rn rc l c r  w i r s  sccn  us  r c l cv i rn l  l o  scn tcnc ing .  I i l r
cxarnPlc,  in  thc c i rsc just  r lcscr i l rcc l ,  thc juc lgc statcd:  'bccausc of  the
exccpt ional  characlcr  oI  thc of fcnclcr  .  .  .  I  arn inrPosing as shor t  a scntcncc
a s  I  t h i n k  I  c l n ' [ 1 2 1 .

( ' fhcrc is  l t  widcsprct rc l  bc l ic f  lh i r t  thc nronr l  charactcr  of  thc cctnrp la int t r t t
i s  f r c t ; ucn t l y  i r t t uckcd  i n  a  scxua l  assau l t  t r i u l . ' l o  p rcvcn t  t h i s ,  canac la  has
a ' rapc  sh i c l d ' l r rw  l h i r t  l i r n i t s  i n fo rn ra t i on  abou t  t hc  comp la inan t ' s  p rcv i r l us
scxui r l  h is t r l ry .  wc hacl  thc inrprcss ion that ,  in  our  cascs,  thc charactcr  of
thc adul l  fcmtr lc  conrpla in: rnt  was d isparagcd in morc subt lc  ways;  an
cxarnplc wi l l  l rc  g ivcn in  thc casc analys is  bc low.)

Avoiding agcncy for thc a.r.saull

In  gr : rmrnl t ica l  lcr rns,  thc c lcarcst  dcscr ipt ion of  any lc t ion is  sutr jcct -
vcrb-objcct .  That  is ,  thc dcscr ipt ion would conta in a pcrson (agcnt)  who is
lhesubject  of  thc: rc t ion, thcact io t r  in  appropr iatc  vcrb form, and thcobjc< ' t
or  v ic t im of  thc act ion ( i f  any) .  For  cxanrplc ,  'The accused at tacked hcr '
[6 ] .  Howcvcr ,  thc judges f rcquent ly  nominal izcc l  thc acts instead.  Thc acts
thcmsclvcs werc s inrp ly  ' thcrc ' ,  wi th no apparcnt  agcnts or  v ic t ims:

thcre was an abuse of this trust Itt l
Who abuscd whosc t rust?

they werc both forced acts of buggcry [ | |
Who committccl forcccl buggcry upon whom?

lhere was at lvantagc taken of  a s i tual ion which prcscntcd i tse l f  l5 l
who took advantage of  whom and how? Also not icc that ,  in  th is  construc-
tion, thc situation bccame thc agcnt: it presentcd itself. ( ln this case, thc
accused had assaultcd a l0-ycar-old girl in her bcd in her h<luse where hc
was a st ranger,  having cntercd the house late at  n ight ,  hc said,  by mistakc.)
Simi lar ly ,  thc st ruggle bccame thc subjcct  of  thc fo l lowing scntencc:

thc strugglc gol into the bedroom [31
who st rugglcd? l - low did thcy gct  in to thc bcdroom? Nci thcr  the actor  nor
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thc v ic t i rn  appcl rs  in  any t l f  lhcsc scntcnccs,  which cot t l t l  l t ; tvc l rccn wr i l tcr t
i n  r r l t c rna l i vc  wuys  l h r r l  r vouk l  r r r : t kc  r cs l x ) t l s i t r i l i t y  c l c r r r  ( c .g .  ' l l c  ab t r sc t l
l hc i r  t r us t ' . ' l l c  l r t ok  ; t r l v l t t t ( i t gc  o f  hc r  s i t t r a t i on ' ,  c t c . ) .

ln t l i rcct  langurrgc is  prob:rh lv  not  l inr i (c t l  t< l  scxt t : t l  r tss l t t t l t  c : tscs.  l t t : t
cornbincr l  : rssaul l  and scxtur l  i tssr tu l l  casc.  lhc v ic t i t t r  i r r r t l  l tcr  l r r t r iscs wcrc
lhc focus of  thc st : r lcmcnt .

Ms IXlsusla incd sontc l r r t t iscs: tnd l t  lc t t tpor i r ry  l i r r rgr  l .1 l

l l ou ,d i c l  shc 'gc t  t hc  b ru i scs ' J  ( i i v c r r  t l r l t  l l t c ; r cc r r sc r l  l t : t t l  l r ccn  conv i c t c r l
i r r r d  was  now l1 rpca r i ng  bc l i r r c  t hc  j u t l gc  l < l  bc  sc r t t c r r cc t l .  t h i s  s t r l cn l cn l
corrk l  havc l rccn phrascr l  i rs  ' ' l ' l tc  i rccusccl  h i t  Ms lXlhrr r r l  cnotrgh lo  in l l ic t
sonrc bru iscs : tnr l  ; r  lcnrporury l i r r rp. '

' l 'o  
surr r rn l r izc thcsc l ivc t l tcnrcs,  wc fount l  lc(s  t l t ; r (  lur t l  l rcct t  lcg. i r l ly

cst i rb l ishcd as scxual  : rss i ru l ls  wcrc o[ tcn dcscr i l rq t l  us cro l ic ,  t rot t -v io lcn l
ac ls :  lhey involvcd (bul  wcrc nol  ncccssar i ly  t l rc  rcsporrs i t t i l i ty  o l ' )  pcrsot ts
oIgood charactcr ;  and thcy hacl  l rccn insuf t ic icnt ly  rcs is lc t l  l ry  t l tc  v ic t i r t t .

IN ' l  l1R l 'R l t l 'A l  lV l t  RUPI rR ' l  0 l  R l :S

Our  ca l l i ng  t l r csc  t hcmcs ' : r n< lma lous 'docs  no t  mc i l n  t l t a t  t hcy : r r c  o r l c l i l i c s
in thc judgcnrcnts.  ln  our  v icw,  thc phrascs wc h i lvc idcnt i l icd i l rc  not  l ikc
wrong, notes in a piccc of music or scratches 0n the surfacc of a pairtt ing.
Thcy  may  bc  i ncons i s l cn t  w i t h  t hc  l aw  and  w i th  l hc  v i c l i r ns ' cxpcncncc .
but  lhcy arc wcl l  in tcgratcd in t< l  thc tcxts in  which t l tcy occur .  

- l 'o  
cxpl l r i r t

t lr is vicw, wc wil l invokc Wcthcrcll an(l Pottcr's conccp( <'t[ intcrlrretativ(
rc p<' rtoircs, wltich arc

. . .  l ru i ld ing bkrcks spc;rkers usc for  construct ing vcrs i<t r ts  of  ; rc t i t tns,  cog-
ni t ivc proccsscs and o lhcr  phcnontcna.  Al ty  p: r r t icu lur  rcJrcr to i rc  is  corrst i -
tu tcd out  of  a rcst r ic tcr l  range of  tcrms uscd i r r  : r  spcci l ic  s ty l rs t ic  r rnt l
grirmrnatical fashiorr. Conrmonly thcsc lcrnrs irrc tlcrivcd frorn onc or
morc key nrctapltors :rnd the prcscncc of a rcpcrloirc wil l oftcn bc
signalled by ccrtain lropcs or f igurcs of spccch. ( l9l{t i: 172)

Our data suggest  that  thc in tcrprctat ive rcpcr to i rcs av i r i lab lc  for  dcscr ib ing
scxual  assaul t  arc l inr i tcd to and thcrefore juxt r rposc s l r iu tgcr  r i tpc ancl
consensual  scx.  On thc onc hand,  thcrc arc tcrms f< l r  dcscr ib ing unspcl rk-
able acts v io lcnt ly  inrposcd by an i t incrant  s l r : rngcr  on a rvoman who
immediatc ly  rccognizcs hcr  dangcr  and rcs is ts  wi th u lntost  physic l l
s t rugglc.  Thc a l tcrnat ivc rcper to i rc  is  consensual  scx,  which is  crot ic ,  a f fcc-
t ionate and mutual -a lbc i t  somet imcs f raught  wi th misundcrstancl ings.
Nci ther  rcpcr lo i re f i ts  thc fact  lhat  thc vast  major i ty  o[  scxt ra l  i rss: tu l ts  r r rc
so-cal lcd 'acquaintancc r lpcs '  by a f lmi l i i t r ,  o f lcn l r t ts tcc l  pcrson wht ' r
arr i rngcs to bc a lonc wi th thc v ic t im in a prcsumubly safc l l l i rcc and thcn
assaul ls  h im or  hcr ,  o f tc l r  whi lc  ca l l ing th is  af fcct ion or  n lutu i t l  scx.  I ly
dcfaul t  and for  lack of  a wel l -developcd rcpcr to i rc  for  non-st r i tngcr  rapc,

l9tl t)rscouRsrj. & soctntv

thc l i rnguagc ar loplcd of tcn t i ts  conscnsual  scx,  which is  thc langui tgc of  t l te
pc rpc tn r l o r ,  no t  o f  l hc  v i c t im .

SAM Pl - l :  J  UIX; [ ' l l :N  l '

Wc wi l l  i l l us t ra tc  lhc  rv i r l c r  nar r i t t i vc  con lcx l  in  wh ich  t l rc  thc rncs  wc havc

i d c n t i f i c d  o c c r r r  b y  c x ; t m i n i n g  t h c  [ i r s l  h i r l l ' o f  o n c  t t f  l h c  j u d g n r c n l s  i n  < t t t r

s ; r r r rp lc .  In  t l r i s  c : rsc  I l l l ,  a  ju ry  had fo t rn< l  ( l t c  dc fcnc lan t  gu i l t y  < t f  scx t t i t l

i r ss ; r r r l t .  ln< l  i l  r v l rs  r tow lhe  judgc 's  < lu ly  t t l  t l cc i t l c  upon a  scn lcncc .  (S t l r : r rc

br i rckc ls  : r r r t l  c l l i pscs  i r rc l i cu tc  w l rc rc  i r l c r r t i f y ing  in fo rnr i t l i o t t  h i rs  bcc t t  s t t t t t -

rn i r r i zcd  or  onr i t l c t l ;  paragraph n t tmbcrs  l t l r vc  l rccn  ac ldcd . )

( l )  1 'hc  ju ry  in  lh is  casc  fo t rnd  thc : rccusc< l  gu i l t y  o f  hav ing  contnr i t t c< l  i r
scxu:r l  i rssrrrr l l  upon i l  w()nl i ln in fnrorrth. ycarl .  Thc circuntst i t trccs sttr-
rourrt l ing thc offcnce and thc p;rrt ics lhcrnsclves are somcwllt t  unusuit l
tuntt in nry vicw canrrot lrc ignorcd in dctcrnriningan appropri:r tc scntcrlcc.

(2) 
' l 'hc:rccusctl  

is 40 ycars of agc lnt l  rvls approxintntcly 17 or.1l l  ycrtrs of
:rgc lr t  ihc t irrrc thc <t[fcncc was conrnri t lcd. l le is an individul l  who rv:rs
borrr ancl r:r iscd in Ia l3uropcarr counlryl and logclhcr rvi t l t  :rn olt lcr
b ro thcr  l c f t  l t l ra t  count ry l  in  la  < la tc  tha l  i s  l5  years  be  fo re  thc  o f i lncc l  to
jo in  lhc i r  o l t l c r  h ro t l re r  in  lanothcr  count ry l .  F ronr  lhc rc .  thc  b ro t l t c rs
inrnrigr:rtcd to Ia Carradian provinccl and evcntual ly to I ]r i t ish Coluntlr i i r
whcrc  thcy  sc t t l cd  in  [a  da tc  th l t  i s  l2  ycars  be fore  thc  o f l cncc l . ' l ' hc
f;rnri ly is apparcntly a closcly-knit  farni ly. Al l  of the farni ly ntcnthcrs l t : tvc
workcd hirrr l  and thcrc is no history whatsocvcr of dif l iculty with thc lrrw.

(3) t  nrcrrt ioncd this history of thc accuscd's I forcignl hnckgrourrd ;rnd his
rclat ivcly rcccnt immigration to Canada sincc i t  docs bcitr in sontc wity in
this nurttcr of scntcncing. ln any cvent. aftcr f i rst imnrigrat ing to I thc f irst
provinccl ( l tc accused workcd slcndi ly as a carpet layer antl  cvcrt(u;t l ly
workcd with a lnrgc carpctirrg f irnr aftcr his arr ival irr  thc Iarca trf  B.(] .
whcrc hc now l ivcsl.  l lc had trained as a young, man as a f ircnrarr in Ihis
country of birthl and latcr achicvcd thc rank of corporl l  in the lcountry'sl
a rnry .  ln  add i t ion ,  he  had t ra incd  ; ts  a  d ivc r  in  l thc  o thcr  count ry l .  ln
lpprox in la te  l y  .  .  . ,  a f tc r  se  t t l i ng  in  Br i t i sh  Co lumbia ,  hc  heg ln  work ing  t ts
:r divcr/ l ishcrnran and eventual ly bought his own boal. '  l lc was cmploycd
in this cap;rcity as a f ishcrm:rn when he ntct lhc complainant.

(4) l t  i rppc;rrs that thc accused mct thc complainitnt ; tpproximatcly trvo
ycars prior to thc offcnce. Thc conrplainant 's brother- in-law, who is thc
accuscd's bcst fr iend, invitcd both thc accuscd and thc complainant to his
homc fo r  c l inncr  w i th  hc  Is ic l  and h is  w i fc .  A t  tha t  t imc lhc  cornp l l in : tn l
l i vcd  Ic lscwhere  in  B .C. l .  Somc t i rnc  In tc r  thc  two mct  aga in  fo r  lunch.
' l 'hcre 

wcrc somc tclcphone cal ls but thcy had not formcd a relat ionship of
any kind prior to the offence. What was clcar. howcver, was that thc
accusccl had indicated in various ways that he was attracted to thc com-
plainant and lhat he was cerlainly intcrcsted in developing a rclat ionship.
In the intcrim, the complainlnt had movcd lo I the same cityl  to pursuc I l
part icular coursc al an cducalional insl i tut ion for Native Indiansl.  Shc
tcst i f ict l  that hc tclcphoncd hcr on scvcral occasions al some point in t inrc
whcn hc was to he off f ishing for an exlendcd periocl.  l le suggestcd lhat
shc  l i vc  w i th  h im or  lakc  ovcr  h is  apar (mcnt : rnd  shc  dec l incd .  l l c  con-
t inued to tclcphone and she l inal ly agrecd to go out with him on thc night
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in  qucs t ion  prov i r l c< l  shc  hc  rc tu rncr l  l ton tc  hy ; tpprox in t : r tc ly  l l  p . rn .  fo r ; r
par t i cu l l r  l c lcphonc c r r l l  w l r i ch  shc  cxpcc tcd  l ( )  rcccrvc .

( .5 )  A t  t l r i s  l x r in t  I  s lx r r r l< l  r rc r r t ion  th i r t  thc  conrp l i r i r r r r r t  i s  : r  wonr i rn  i r r  hc r
'  cnr ly  30s .  Shc  is  d ivorcc t l  l r rd  has  I l l t i r rk  o r rc  c l r i l t l  s ' l ro  l i vcs  rv i t l t  t l r c

'  
o t h c r  p : r r c n t  l i n  t h c ; r r c u  t l r c  c o r n p l a i n i t t t t  l r i r < l  r t t o v c t l  l r o n r l .  S l t c  i s ; r n
: r r l i cu l ; r t c  : r r rd  : rpp i r rc t t l l y  wc l l -c t luc t r tc t l  i r t t l i v i t lu ; r l .

(6 )  1 'hc  cor rp lc  wcnt  t ( )  a  k rc : r l  rcs t lu r ' : r r r t  in  l ; rn ; r l l l ucn l  r l i s l r i c l  o f  lhc  c i l y l
l r r r l  cn joycr l  : r  f r r l l  rnc : r l  togc t l rc r  wr t l t  cock t ; r i l s  l rc fo rc  t l r r t r t c t .  w i r rc  w i l l r
r l i r rnc r : r r r t l  i r f t c r -d in r rc r  c r r f i cc  l i<prcurs .  A f tc r  t l i n r rc r  l l r c  : rcc r rsc r l  inv i l c r l
thc  conrp l ; r i r r ; rn t  h ; rck  to  h is  ap i r r tn rcn t  I in  thc  s ; rn rc  t l i s l r rc l I  lo  shr rc  sontc
r r ra r i juur r i r .  Shc ; rg rccd .  On t l rc  way  t t r  h is : t l ) i r r ln lcn l  t l r cy  s loppc t l  l r v  t l r c
l iq t r< r r  s to rc  i rn< l  l x r r rgh t  so t t rc  l rq t rcur ; t t t t l  r v i t t c  lo r  l l r c  cvcr t i r rg .  A l  l r t s
1 r p : r r t l n c n t  l l r c y  < l r : r r r k  t l r c  w i n c : u t t l  l i t l t r c r r r ; r n t l  s r r r o k c t l  l s o  i o i t t l s ,  ( l r r t  r s
two rn i l r i  ju : r r r : r  c ig i r rc t tcs .

(7 )  Accord ing  to  t l l c  c ( ) rn l ) l ; r in ; tn t ,  w l rosc  vcrs ion  o I  t l t c  cv i t l c r rcc  I  tn t ts t
: l ssunrc  t l rc  ju ry ; rcccp tc t l ,  thcy  d iscusscd po l i t rc : r l  ; r r r t l  p l r i losoph ic ; r l  i ss r rcs
for hours, durirrg whiclt  pcriod hc cncttt tragctl  hcr lo rcttrovc hcr sl tocs
ant l  s i l  o r r  t l r c  couch rv i th  hcr  l cgs  up  ucr r tss  h is  lup .  Whi lc  shc  n t i r i r t t i r inc t l
th : r t  shc  was 'p in i< l r rcd ' i r r  th is  pos i t ion  f r t r  t rp  lo  t rvo  l r t t r r rs .  s l t c  ncvcr ' {hc-
lcss  ld rn i t t c t l  th : r t  shc  w ls  cvcn  thcr r  gcncr l l l y  c r r joy ing  thc  cvcn i r rg ,  l l r c
c ( ) rn l ) i rny  i rn ( l  t l l c  t l i sc t tss i t t t t .

( t3 )  A f tc r  t l r cy  h ld  ho t l r  consunrcd  a  f r r i r  ; r r loun t  o I  l l coh<r l  : r r rd  s r r rokc t l  l l r c
lwo jo in ts  o f  n r ; r r i ju : r r r ; r  ovcr  scvcra l  hours .  thc  cornp l ; r i r r ; rn l  t cs t i l i c r l  (h i r l

thc  accusc t l  suddcn ly  lungcd a t  hcr ,  th : r t  t l r cy  g ropcd l r r t l  l i n i r l l y  ro l l c r l  o f f
thc  couch on to  thc  l kx r r  whcrc  t l rcy  s t rugg lc t l  ; r r r< l  hc  u t l cn lp tc ( l  unsuc-
ccss fu l l y  to  k iss  hcr  wh i lc  shc  pushcd hcr  l t i r r r t l s  in to  l r i s  f ; rcc .  l ' , vcn  i r t  t l t i s
st lg,c the conlpl: l in: lnt tcst i f icd thirt  slrc w:rs nt:tking rvh;r l  r l tc consi( lcrc(l
to  bc  inappropr i i l t c  s ta tcmcnts  dcc l i l r ing ,  th i r (  hc  k rvcd  l rc r  nn t l  (h l t  l r c
wantcd  to  n r ; r r ry  hcr -dcc la ra t ions  wh ich  shc  f< r t t r td  b iz l r rc .  l l c  c ; r r r i c< l
hcr  hoc l i l y  in to  thc  bcc l ro r t rn  and thcrc ,  shc  s : rys .  lg : r ins t  hcr  w i l l  an t l
no(w i ths tand ing  l rc r  s t rugg l ing .  hc  f r r rccd  hcr  (o  fc l l ; r t c  h in t ; t t td  t l t cn  t t t
cng i lgc  in  scxua l  in tc rcoursc .  Shc  tcs t r l i cd  th l t ; r f t c r  thc  l i r s t  l ro r r l  o I
in lc rcoursc  shc  s toppcd s t rugg l ing : tn r l  th : r t  shc  acqu icsccd in  thc  sccond
bout ,  a l thoug l r  thc  in tc rcoursc  w i ls  s t i l l  w i thout  hcr  conscnt .

(9 )  Whi lc  l rc  d i t l  l ro lc l  hc r  hands  or  wr is ts ,  thc rc  i s  no  cv i r tcncc  t l t : t l  t l t c
accuscd ever struck lhe conrplainant or thrc;r(cncrl  hcr ir t  any w;ry. Thcrc
is no evidencc of any violcncc aparl from the hokl ing oI thc harrds or l l tc
wrists.

(10) The mcdical evidcncc indicatcd no signs o[ violcncc or forcc ap;ir l  front
a small  lwo ccnl imetrc bruisc on thc insrdc or outsi<lc of onc t lr igl t  l rrd
sornc lcntlerncss of (he lal l ia and brclsts, both of whiclr ntay h;tvc bccn
consistcnt with vigorous intcrcoursc and thc on:ict of nrcrrstru:rt ion. ln i tr ty
case,  thc  cornp l l inan t  obv ious ly  d id  no t  fcar  t l r c  accuscd s i r tcc ,  cvc t r : t [ t c r
thc (wo houts of intcrcourse, shc askcd hinr to drivc hcr l tomc to lrcr
aparlment in Ia working-class arca of t l rc ci tyl .  I  lc dccl incd siryinA, thi l t  hc
h : rd  had loo  much to  d r ink  and was unah lc  to  d r ivc .  l l c  howcvcr  gavc  hcr
$2(l for cab fare nnd shc wcnt hornc. Shc adrnit tcd opcnly that shc wits
mosl angry ahout his refusal to drive her home. She rcported thc incidcnt
t lre next day to a tcachcr at [hcr cducational progranr].

( l  l )  In my vicw, cvcn a(lopting, the complainant 's cvidcncc concerning thc
evcnls of that cvcning, the circumstanccs o[ this ci lsc :rrc sonrcwhal cxccp-
t ional. Throughout thc tr ial ,  I  was lc[ l  with t lrc irnprcssion that thc
accuscd, bcing a rcccnl imrni! ! ,rant, is pcrh;rps unfanri l inr with Clnadi:rn
social morcs or t l rc rulcs of social i rr tcr:rct ion. I  l is inappropriatc invitatron
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fo r  thc  compla inant  (o  l i vc  w i th  h im whcn shc  rca l l y  d id  no t  know h im and
h is  dcc la ra t ion  th l t  he  lovcr l  hc r  nnd w is l rcd  t ( )  m i l r ry  hcr  a l l  in  t l r c  n r idd le
o [  what  wc  wou ld  : r l l  v icw as  a  scxua l  assau l t - l )o th  l r : rvc  c luqcd lhc
contp la inan l ,  i t  wou ld  i l l )pcnr .  nnd nrysc l f  lo  qucs t ion  lh is  mt rn 's  soc ia l
pcrccp t ions .  Inc lccd ,  I  no tc  tha t  in  thc  body  o [  thc  p rc -scn tcncc  rc l .x ) r t ,
t l r c  p robat ion  o f l i cc r  < luo tcs  thc  compla inant  as  say ing  l l t i t t  the  accuscd
woukl protrably not bcrrcl i t  fronr a pcriod of incarccration sirrcc lrc is, to
usc  hcr  words , ' soc ia l l y  ig r ro r ; rn t ' .  Whi lc  thcsc  rcmarks  nr ly  a l l  sccn l  t r i t c ,
I  l ravc  pa id  p i t r t i cu la r  a l l cn l i ( )n  t ( )  thcn l  hcrc  s ince  u l l  o f  thc  cv i r l cncc
lx ) i r t t s  lo  thc  fac t  tha t  th is  r ran  is  o f  in rpcccab lc  ch l r i rc tc r ; rn t l  tha t  th is
i r rc i r l cn t ,  un lcss  i t  i s  i r r t l cc r l  t l r c  rc f l cc t ion  o f  l  d i f f c rcn t  sc t  o I  soc i i r l
cx l )cc t l l i o r rs ,  i s  c ( )n r l ) lu tc ly  o t r t  r r f  charac tc r .

I r r  thc  in lc rcs ts  o f  sp lcc ,  wc  ( ) ln i l  thc  scc< lnd  l r i r l f  o f  thc  juc lgnrcn t .  wh ich  is
r l cvo tc t l  to  fu r t l rc r  c lc ta i l s  o f  thc  o f fcndcr 's  good ch i t rac lc r  l rn t l  poor  soc ia l
sk i l l s ,  w i th  vc ry  b r ic f  an( l  ahs l r l c t  rc fc rcncc  lo  dc te r rc r rcc  l r r rd  lhc  in rp lc t
o f  lhc  i l ssau l t  on  thc  v ic t im.  Thc  scn tence was 90  days ,  t< r  hc  scrvcd  on
wcckcn( ls ,  an( l  two ycars '  p ro [ ) i t t ion .

ANALYSIS

ln  t l rc  fo l low ing ,  we s t rcss  on ly  lhc  most  obv ious  cxamplcs  o [  our  anomal -
( )us  lhcn tcs ;  the  rcadcr  w i l l  undoubtcd ly  no t icc  many o thcrs .  F rom thc
outsct, our al lention is drawn to ' the circumstances surrounding the offence
and the part ies themselves',  bccausc thcy are 'somcwhal unusual ' .  Wc
sugg,cst that this rcfcrs to thc abscncc of a strangcr-rapc sccnario: Thc
of fcnder  was no t  an  i t inc ran t ,  uncmploycd s t rangcr ,  and hc  d i rJ  no t  sc izc
hcr  in  a  dark  a l l cy .  Thc  dc fau l t  repcr to i re  i s  a  misundcrs tand ing  about
c ( )nscnsua l  scx ,  and each o f  thc  thcmcs ident i f i cd  abovc  rc l l cc ts  thc  cho icc
bclwccn these two repcrtoires.

To a remarkablc cxtcnt, and in spitc of the lcgal stylc, thcrc is an eroticl
offecl ionate, romantic story-within-a-story in this judgmcnt. I-ct us simply
usc  f i c t i t ious  f i rs t  names ins lead o f  ' compla inant '  and 'accuscd '  and c l idc
ccr ta ins  par ts  w i thout  o thcrw ise  chang ing  thc  tex t :

Colette's brother- in-law, who is Adam's best fr iend, invited both Colette
and Adam lo his home for dinner with he and his wife. .  .  .  Some t inre latcr
the  two met  aga in  fo r  lunch.  There  were  somc te lcphone ca l l s .  . . .  Adam
had indicated in various ways thirt  he was altractcd lo Ci) lctte and that he
was certainly intcrcsted in developing a relat ionship. .  .  .  Adanr tele-
phoned Colctte on scveral occasions. . . .  FIe suggested that she l ive with
h im or  takc  ovcr  h is  apar tment .  , . .  I le  cont inued to  te lcphonc and she
final ly agreed to go out with him. .  .  .

The couple went to a local restaurant .  .  .  and enjoyed a ful l  meal
together with cocktai ls before dinner, wine with dinner and aflcr-dinner
coffee l iqueurs. After dinner Adam invited Colette back to his .  .  .  apart-
ment. .  .  .  At his apartmcnt they drank thc winc and l iqucur and smokcd
two joints, that is two mari juana cigarettes. .  .  .

They discussed political and philosophical issucs for hours, during
which period hc encouraged her to remove her shocs and sit  on the couch
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w i th  hc r  l cgs  up  ac ross  h i s  l i r g r .  . . .  ( - o l c t t c  w l s  . . .  gc r r c r l r l l y  c r r j oy i r rg  l hc
cvcninS,  thc conrpany ancl  thc t l iscussiot t .  .  .  .

Ac l i rnr  at tcrnptcd unsucccssfr r l ly  to  k iss hcr .  . . .  < lcc l ; r r i r rg lh : r t  l rc  lovct l
hcr  and that  hc wantcd to nr i l r ry  hcr .  .  .  .  l lc  c iu r rc t l  l rcr  l ro t l r lv  i r r lo  l l rc

.  hcd r r x )m  . . .  I cng , l g , c r l l  i n  scx r r r r l  i n t c r co r r r sc  . . .  t hc  f i r s t  bo r r t  o f  i r r l t ' r -
c( )ursc .  .  .  t l tc  sccot t t l  t ro t t t .  .  . .  v ig t l r r l t ts  i t t tcrcot t rsc.

O lc l r r l y ,  t hc  s t y l c ,  t c r rns  a r r t l  l r opcs  ( ) f  t h i s  cn rbc rk l c t l  s t ( ) r y : r r c  t l r osc  o l  r r
r o rn : t ncc  novc l :  n ( ) ( c  a l so  wha t  a  l a rgc  p ropo r t i r l n  o I  t hc . i t r t l g r r t e r t t  i s
dcvotcd to l l rcsc dct i r i ls .

ln  conl r i ts l  ,  t l rc  jur lgrncnt  dculs br ic l ly  wi t l r  thc l t rgul rh ly  nror(  11 '11 '1 ' : '1 ;11
issuc of  r io l (ncc,  rvh ich is  t l isnr isscd hot l r  i rnpl ic i t ly  i r r r t l  crp l r t ' r t ly  l l rc
dcscr ipt ior t  o f  lhc assaul t  ( in  par i tgr i rph l t )  is  nol  spcci f ic  l r r t t  v i rF. t rc  : r r t r l
cquivocal .  l r rc lccd,  dcta i ls  d isuppcar r l rp i t l ly  i ls  lhc n i r r r i r l ivc proccct ls  l ' rorn
thc st rugglc orr  lhc c()uch,  wl r ich wc ls  rc i r r lcrs  c : rn a l  lc i rs t  v isr r r l izc.  to  l l rc
unknown mci lns t ly  which hc forccc l  h is  pcnis in to hcr  r r torr l l t  i tn( l  l l lcn.
(wicc,  in to hcr  v i rg ina.  l - lcrc .  wc only know ( f ronr  p i r r i rgr i rph ( ) )  th : r t  'hc d id
hold her  hands or  wr is ts 'and that  shc st rugglcc l  urr t i l  r rc i r r lv  thc cnr l  .  l r r
c ( )n t ras t  t o  l hc  dc ta i l  i nves tcd  i n  t hc i r  da t c  l nc l  l r i s  wo rk  h i s to ry .  t h i s  kcy
sccnc of  v io lcr rcc and st rugglc is  skctchy.  l lc  was vcry l ikc ly  lhc st rorrgcr ,
cspccia l ly  af tcr  ycars of  hcavy work i rs  a comrncrc i i r l  l ishcrnran;  horv u,us
hc us ing l l r is  grcatcr  s t rcngth? E,xact ly  how di r l  hc cotr r r tcr  hcr  sc l l -
dcfcnsc? l low did hc subcluc hcr  s t rugglc and l i f l  hcr  bodi ly ' l  l low t l i t l  s l rc
fce l? What  d id shc say? 1 'hc n l iss ing dcta i ls  arc mldc rnorc cquivoci r l  t ' ry
thc  scxua l i zcd  dcsc r i p t i on  o f  t hc  ac t s :  ' k i ss  he r ' , ' f c l l a t c  h i rn ' . ' bou l ' o I
in tcrcoursc (a tcrm that  can connotc c i t l rcr  combat  or  cn lhrrs i i rsrn) .  l ) i r r ; r -
graph 9 is  dcvotcd to cnumcr l l ing spcci l ic  acts of  v io lcncc t l rc  o l ' fcndcr  d i t l
,rol cngugc in ('therc is no eviderrcc of any violcnce aparl I 'rr lrn') lttd plrrlr-
graph f  0  l<t  d i .scour t l i t rg  thc physical  cv idcncc of  v io lcncc.  

- [ ' l r r rs  
wc c iur  scc

t l rc  rcc iproc:r l  nature of  thc crot idaf fcct ionatc i rnt l  n( l -v io lcncc thcrr rcs.  l t
is  as i f  ln  in tcrprct i t t ivc rcpcr to i rc  of  v i< l lcncc (s t rangcr  r i rpc)  wcrc bc ing
weighcd against  thc erot ic /af fcct ionatc onc;  whcn onc is  choscn,  thc othcr
nrust  bc expl ic i t ly  c l isnr isscd.

In thesc same key paragraphs (8 through 10) ,  hcr  s t rugglc is  cv l lua lcc l  i r r
n<lw-fami l iar  terms.  Hcr  two ycars of  c lcar  vcrbal  rc fusals to cnlcr  u rc-
la t ionship arc not  inc luded,  nor  is  thcrc any c lcscr ipt ion oI  wl r : r t  shc.sni r l
when hc lunged at  hcr  and thcrcaf tcr .  lnstcad,  thc focus is  on spcci l ic : rc ts
of physical conrbat ( 'she pushcd her hands into his face') ancl on how long
shc cont inuccl  to  s t rugglc.  Note cspccia l ly  that  whcn shc l ina l ly 's loppcd
struggl ing ' (af tcr  an indcterminatc t inrc and both ora l  and vagin l l  r i rpc) ,
she is said to have 'acquiesced'.

Thc emphasis on the ' impcccahlc' charactcr of the ollcntlcr is obvious.
This thcme bcgins and indccd dominatcs thc judgmcrr t .  lo  thc cxc lus ion o[
othcr  issucs cqual ly  re lcvanl  to  sentencing,  such as dctcrrcncc ancl  v ic t i rn
impac t . ' lmpcccab l c ' ( uscd  i n  pa rag raph  l l )  mcans  w i thou t  f i r u l t  o r  l l aw .
but  as appl icd hcrc to thc of fcncler 's  characlcr ,  i l  sccnrs lo  cxc lur lc  l l rc
cr ime and to be l imi tcd to sc lcctcd dcta i lsof  a goocl  work rccr l rd.  r rpward
mobi l i ty  and a c losely-kni t ,  law-abid ing fami ly  (dcscr ihcd in  par : rgr lphs 2
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;rnt l  3  and lhroughout  t l rc  sccond hal f  o f  thc judgmcnt) .  t . l is  so lc  l l ; rw is
h i rv ing c lucs l ionatr lc  'soc ia l  pcrccpl ions '  bccausc l tc  is  an immig,rant  (para-
gnrph l0) .  1 'h is  at t r ibut iorr  is  arguably inconsistcnt  wi th l r is  busincss
succcss,  r rot  1o mcnt ion t l rc  i lpp i l rcnt  impl icat ion that  h is  bchuvior  woulc l
h; rvc l rccn acccptr rh lc  in  l r is  country of  or ig in.

As notcc l  ab<lvc,  Canucln h i ts  i r ' rapc shic l< l ' law intcndcr l  to  protcct  lhc
corrrp l r r inr rn l  [ r< l rn at lacks orr  hcr  charactcr .  l - lowcver,  th is  juc lgrncrr t  i l lus-
t r i r l c s  how sub l l c  qucs t i ons  can  s t i l l  hc  ra i scd .  l n  pa rag raph  4 ,  t hc  spu r i ous
r t l c r r t i l i c l t i on  o f  hc r  cduc : r l i onu l  i ns t i t u l i on  l c t s  us  know tha i  t hc  v i c t im  i s  a
N;r t ivc Indian-a mcrrrbcr  of  a group p lagucd l ry  problcnrs of  drugs.  a l -
co l ro l ,  prost i tu l ion arr t l  Lrck oI  cducat ion.  Paragraph .5 in tcrrupts lhc narr i r -
t ivc to inc ludc thc inrp l icat ion that  shc is  a mother  who has abandoncd hcr
chi lc l .  

' f l rc  
last  scntcncc of  paragraph 5 is  fa int  pra ise,  espccia l ly  when i t  is

st l r t is t ica l ly  rarc for  Nat ivcs to achicve h ighcr  educat ion in  thc facc of
barr icrs rnuch morc scr ious than those that  face an imni igrant .

l"inaf ly, we cxaminc how the above themes are supported gronttnaticallyi
in  par t icu lar ,  how the wr i t ing dcpicts  (or  dcf lccts)  thc of fender 's  responsi -
b i l i ty  for  h is  act ions.  l 'aragraphs 2 and 3 dcpict  thc of fcndcr  as thc author
of  a succcssion of  admirablc act ions.  He ' le f t '  the Old Wor lc l  and,  wi th h is
brothcrs,  ' immigrated ' ,  'sct t led '  and 'worked hard ' .  F lc  'worked steadi ly ' ,
'had t ra ined'  (not  'was t ra incd ' ) ,  'achieved'  a rank,  'bcgan work ing '  at
var ious occupat ions,  and eventual ly  'bought  h is  own boat ' .  When thc topic
concerns good aspccts of his charactcr, he is unambiguously rcsponsible for
his own actions-but whcn the topic is the offense, he disappears as age nt.
We will focus on three ways in which grammatical choices avoid thc
offender's agcncy: (i) by passive or other indirect phrasing; (i i) by adding
the complainant as co-agent of thc actions, creating the two of them as a
(d iscurs ive)  uni t ,  cngaging in  act ions as a couple;  and ( i i i )  by omit t ing,
mitigating or presenting positively the ncgative actions of which he is
c lear ly  the agent .

Indircct phrasing appears in the first sentence, in which thc accused (now
convicted) bccomcs the object of the jury's actions: he was 'found . . .
guilty of having committed' (vs 'the jury found that the accused commit-
tcd'). Similarly in paragraph 2, the one phrase referring to his assault uses a
passive construction in which he does not appear, ' the offence was commit-
ted ' .  lndced,  nowhere in  the judgment  is  the convicted man the d i rcct
agcnt  of  h is  cr ime.

' l 'hc 
seconcl anomalous form is the use of plural forms that depict thc

complainant as wcll as the accused as agents of the action. This not only
di f fuses h is  ind iv idual  responsib i l i ty  but  creates them as a couple,  a con-
st ruct ion lhat  makcs consensual  sexual  re lat ions more p lausi t r lc .  Once the
compla inant 's  brother- in- law has ' inv i ted both '  to  d inner ,  thc wr i t ing con-
tinues to treat them as a pair: ' the two met again' but 'they had not formcd
a re lat ionship ' .  In  the vcry p lcasant  descr ipt ion of  the ear ly  evening,  thcy
arc a unit: 'The couple went to a local restaurant . . . and enjoyed a full mcal
together', ' they stopped . . . and boughl', ' ihey drank . . . and smoked', ' they

discussed'. We do not dispute that both he and she may havc engaged in
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thcsc act ions.  Thc ( lucst ion is  whcthcr  thcy c l i t l  so i ls ; t  cot tp lc  ( ; rs  hc
t l cs i r cd )  ( ) r  i l s  tw ( )  sc [ )a ra l c  i nc l i v i dua l s  (as  s l r c  i r t t c t rdcd ) ;  l t c r c ,  t t o t  r r t t l l ' l l t c
c ( )n t cn t  bu t  t hc  syn (ux  n rakc  t l r i s  r r  r o r ru r r r t i c  s t r l r y .  W i t l r  t l t c  t l i s c t r r s i vc
sp ( ) t l i gh t  t hus  f ocuscd ,  i t  i s  d i f f i cu l l  t o  c r r v i s i on  i r n : r l l c r t r : t l i v c  l r r r t  c t l t r : r l l y
p l : rus ih lc  sccr l r r io  rn which hc nr ly  havc schcntcd r t t rc l  t t t i t t t ip t t l r r lc t l  lo  gct
I r c r  : r l onc  i r r r d  vu l r r c r rb l c .

Whcn  thc  o [ [ cn r l c r  i s  t hc  agcn t  o l ' a  r r cg l t i v c  ; r c t i r t n .  i l  i s  t r s r r i r l l y  r t r r t i -
g i t t cd  ( ) r  c i t s l  i n  t r  p< l s i t i v c  l i gh t .  l : o r  cxu r r rp l c .  t hc  o r r l y  syn t r r c t i c  h i r r t  o l  l t r s
ur t i l i t tcr i t l  ; r r r t l  t rnrvc lcot t rC 1 ' rcrs is lcncc is  l l tc  sc( l t tc t lcc ( i r t  p : r r ; tgr ; rp l r .1  )  i r r
w h i c h ' h c  t c l c p h o n c d  h c r ' s c v c r l r l  t i r n c s  l r t r l  ' h c  s r r g g c s t c t l ' t l l r l  s l r t ' l i v t :
w i t h  h in r ,  c t c .  l l owcvc r ,  t hc ; r c t i < l ns  o l  u , l r i ch  l t c  i s  i r ge : r r l  l r t c  p t csc r t t c t l  l t s
app rop r i ; r t c  t o  l hc  n t i t l c  r o l c  t l f  s t t i l o r  o r  cvc l l  i l s  gc r l c ros i l y  r v l r i c l r ' s l t c
dcc l i ncd ' .  l l r  t hc  l as t  p i r r ag raph  ( l l ) .  j t r t l i c i a l  c ( ) l l l n r cn l  o t t  t l t c  l r r c l  t l u r l  l t c
suggcs tc ( l  l l r ; r t  shc  l i v c  w i t h  h i rn  whc r r  shc  sc l t r cc l y  k t t c r v  l t i t l t ; t t t t l  r v : t s
rcfus ing cvcn lo go to d inncr  wi th h inr  is  norr rur l l iz -cc l  t< l 'h is  i r tappnrpr ia l t
inv i ta t ion '  ancl  mi l ig l tcd as poor 'soc ix l  pcrccpt ions ' .

ln  par i rgrapl r  (1,  an inc ic lcnta l  i l lcgal  act ion isdcscr ibcc l  r rot  i rs 'posscssi t tg
anc l  p rov id i r t g  n r l r i j uana ' t r u t  r a t l r c r  i n  t c rn t s  o f  gcn tcc l  h t t sp i t l r l i t y .  i r s  hc
' i nv i t cd ' l r c r  back  to  h i s  apa r l t ncn t ' t ( ,  sha rc  somc  n l ; t r i i t t i t t l : t ' . ' l ' l t c  co t t t -
p la inant 's  tcs l i r r rot ty  that  l rc  c f fcct ivc ly  'p in ioncd'  hcr  t l t r r i r lg  t l lc i r  t l is -
cussions is  pul  in  passivc voicc ( : rnd in  qt rot l t ions r ts  t l rc  c( ) l l l l ) l i t i t l i l t l l ' s
op in ion ) .  i n  con l ras t  t o ' l { eencou raged  he r ' l o  bc  co tn fo r l : r b l c .  wh i ch  i s  i r t
act ivc voicc (and g, iven as fact  r l thcr  th i tn  opin ion) ,

Whcn ( in  paragraphs l l ,9  ancl  l ( l )  we comc to thc ccnl r i r l  lcg i r l  issuc.  thc
assaul l  i tsc l f ,  a l l  thrce of  thcsc tcchniqt lcs comc i t t to  p l l r r ' .  l ) i r r l tgr l r l lh  l {
hcgins wi{h a long scntcncc prcc l icatcd on i r  dcscr ipt i r t t t  r t l  nr t t t t t : t l  tcspot ts i -
b i l i t y  a r rd  i r c t i on  ( ' t hey  had  ho th  consumcd . . .  a r t d  sn tokcd ' . ' l l r c1 ' g ropc t l
l nd  l i n l l l y  r o l l cd  o f f  t hc  couch 'whc rc ' t hcy  s t rugg l cd ' ) .  Mos t  i t c l s  o f  wh i ch
l rc  is  thc. rgcnt  arc cast  in  crot ic /af fcct i ( )natc vocahul l r ry :  'he at tcrnplcd
unsucccss fu l l y  t o  k i ss  hc r ' , ' he  l oved  hc r ' , ' he  wan tcd  to  n la r r v  l r c r ' . ' hc
carr icd hcr  hodi ly  in to the bcdroom'.  ln  conl rast .  su l ' rscqt tcnt  ncgi t t ivc i lc ts
(h is  lunging at  hcr  and forc ing her)  arc qual i f icc l  as hcr  vcrs ion;  t tor  dt t  wc
know wl tat  hc d id whcn'he forccd her ' .  Fronr  th is  point  on.  hc t l isappcars
again,  rcp laccd by a f r isky 'bout  of  in tcrcoursc 'wi th no i lc l ( ) r  t l r ld  by hcr
cven tua l  dc f ca t ,  when ' she  s topped  s t rugg l i ng 'and ' she  ac< lu i csccd ' : ' l t c ' i s
not  in  lh is  scntcnce.

Thc of fcndcr  rcappcars in  paragraph 9,  whcrc spcci l ic  i tc t io t rs  hc nr ight
havc engagcd in arc cJcnied.  Wc lcarn for  thc f i rs t  t imc th l r t  'hc d id hold l rcr
hands  o r  w r i s t s ' bu t  t ha t  t h i s  i s ' v i o l cnce  apa r t  f r om 'o thc r  v i o l cncc .  

- f hc r t

hc c l isappcars again,  in  paragraph 10,  which is  dcv i r tcd to thc: r f tcr rn; r th.
Wc could havc bcen to ld that 'he in f l ic tcd '  bru iscs at td s() rc t lcss th i t t  wcrc
rr rcdical ly  cv idcnt  at  lcast  a day af tcrwards.  Instca(1,  l l tc  agcr t t  is ' lhc
medical  ev idence' ,  which ' ind icatcd no s igns of  v io lcr tcc or  f< l rcc ' .  wi th
cer ta in snra l l  cxccpl ions.  Now ( in  contrast  to  thc ass:ru l t )  thc t l iscotr rsc is
dcta i lcd and pcclant ic .  Thc spcci f ic  cv idcncc of  non-corrscrrsui r l  corr t r rc t  is
co -op tcd  s imu l tancous l y  i n to  ( conscnsu l r l ) ' v i go ro t r s  i t t l c r c t l t t r sc ' i t n t l
(unsubstant ia ted)  'onsct  oI  nrcnstruat ion ' .  

' [he 
of fcndcr  only  rc i tppcars
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whcn hc rcsponsi l l ly  rc fuscs to dr ive whi lc  in tox icatcd and instcad pays for
cah [arc:  ' l lc  dcc l i r rcd s: ry ing that  he hacl  had too much to dr ink (hut lgave
h c r  .  .  . ' ) .

l )ost -scr ip t :  Whcn wc chose and wcre analyz- ing th is  judgmcn(,  wc h i rc l
no in fornur t ior r  aboul  thc judgc who wrotc i t .  Sul lscc;ucnt ly ,  wc lcarncd
th i r t  shc  was  thc  < ln l y  [ cn ra l c  j udgc  i n  o r r r  san rp l c .  S ta r l l i ng ; r s  t h i s  n r ; r y
scctn; t t  f i rs t ,  i t  cot t l i rnrs that  such c l iscoursc is  not  thc prodrrct  o[  in<l iv i r l -
ru i r ls  or  oI  onc gcnr lcr  bul  r i t thcr  rc f lccts  thc ch<t ice bctwccn two cqual ly
i r r i rppr<lpr i l r  I  c  i  n tcrprct  l r l  ivc rcpcr lo i rcs.

DISCUSSION

ln  our  i l : r ta ,  scxui r l  ass i tu l (  by somconc known to t l re  v ic t im was prcscntcc l
in  c l iscoursc lhat  docs not  havc a rc f incd languagc for  unwantcd pcn-
ct ra l ion or  pscudo-scxual  contact  in  fami l iar  surr ( )undings by sornconc who
was t rus lcd.  Nor ck l  wc sccm to have a languagc for  v io lcncc thal  docs not
rcscmblc conrbat ,  or  for  hard-work ing mcmbcrs of  thc communi ty  wh<r
havc none of  thc charactcr is t ics of  the jobless,  anonymous rapis t .  l f  the
only a l tcrnat ivcs secm to bc 's t ranger rape'versus 'consensual  scx ' .  i t  is  nol
surpr is ing that  we f ind anomalous descr ipt ions in  thc t r ia l  judgments,  i ts
thcir authors strugglc with an insufficient vocabulary for f itt ing words to
thesc dceds. We rccommend that a new vocabulary needs to bc dcvclopcd
to dcscribc scxual assault accurately.

Wc cxanr incd only Br i t ish Columbia and Yukon cascs.  Howcvcr ,  g ivcn
that  Canadian scxual  i lssaul t  laws arc fcdcra l ,  wc bel ievc that  thcsc t ind-
ings would gcncra l ize to other  prov inccs and terr i tor ics in  Canada,  wi th thc
possib le cxccpt ion of  Quebec (because of  i ts  d i f fercnt  legal  systcm).  In
ordcr  to cst : rb l ish th is  gene ra l izat ion empir ica l ly ,  we intcnd to cxtcncl  th is
analys is  to scxual  assaul t  t r ia l  judgments across Canada.  l t  wi l l  a lso bc
vaf  uablc to cxamine judgmcnts af ter  the 1992 amcndment to the Cr iminal
Codc has takcn cffect, to sce whether the discourse in these trials cliffcrs
f rom the languagc found in the present  s tudy.  This amendment c lcar ly
placcd lcgal conscnt into the domain of discourse, in that the accuscrl must
show that  conscnt  was g iven,  e i ther  through word or  conduct .

APPI INDIX:  SAMPLED TRIAL JUDGMENTS

l. The accuscd pleaded gui l ty and was sentenced to a total of l8 months; hc was
an acquaintancc of the complainants, who were a gir l  and a boy.

2. The accused was acquitted; he was probably an acquaintance of the complain-
an t ,  a  woman.

3. The accuscd was convicted and sentenced to three years; he was lhc husband of
the  compla inant .

4. Thc accuscd pleaded gui l ty and was sentenccd to l5 months; he was an ac-
qua in lancc  o f  thc  compla inant ,  a  woman.

5. ] 'he accused was convicted and sentenced to eight months; he was a stranger to
the  compla inant ,  a  g i r l .
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6. Tltc ;rccttscd was conviclct l  i rnrl  sctt tcnccd to l ivc yclrrs: lrc s, irs;rn lct lr l r in(rrrrcc
o f  lhc  conrp l l in l rn t ,  u  w( )n lun .

7 .  ' l ' l r c  
accuscd l l l cadcd gu i l t v : rn r l  w : ls  scn tcncc( l  to ; t  lo l ; r l  o {  lS  r r ro r r lhs .  o r rc  t r f

t l t c  co t t t l l l ; t in i rn ts  w: rs  a  g i r l .  l r r r t  i t  i s  no t  c lcar ' I ro r r r  t l r c  j r r t l .q r r rc r r l  rv l re t l rc r  l rc
.  kncw hcr . : rn r l  : r r ro thcr  co l r rp l i r in : rn t  w i l s  n ( ) l  r l csc l ihc t l .
S .  

' l ' hc  
l t ccusc t l  P lc : r< lcd  gr r i l t y ; r r rd  w i ts  scn icncc( l  to  n i r rc  n ror r t l t r .  l r c  wrs  l l t c  r r r rc lc

o f  t h c  c o n t J r l : r i r r l r n t . ; r  g i r l .
< ) .  ' l ' l t c : tcc t tscd  

w; ts : tc r l t t i l l c t l ;  l t c  w l rs  lhc  c<r r rs i r r  r r f  thc  corup l ; ru r ;u r l . : r  won l ;1 r .
l ( ) .  

' l -hc ; tcc t tscd  
was c t tnv ic lc t l l  t l t c  scn tcncc  w i ts  n ( ) l  g ivc r r  r r r  l l r rs  j t r t lg r r r r . r r l ;  l r c

rv : rs  thc  tc ; rc l t c r  o f  thc  cornP l : r i r r ; rn ls .  l0  boys : r r r t l  o r rc  g i r l .
l l . l ' h c l t c c u s c t l w a s c o r r v i c l c r [  a t r t l  s c n l c r t c c d l o ( ) { } t l i r v s l o b c s t ' r v c r l  o n u , c c k c r r r l s :

I t c  kncw lhc  conr t r la in iu t l .  ; r  \ \ ,on t : ln .
l l . ' l ' h c : r c c u s c d  P l c ; r d c d  g u i l t Y  i u l ( l  w : l s  s c n t c n c c ( l  l o  s i x  n l ( ) n t l l \ .  h c  r v : r s  ( l r e

s tc l ) [ : l thc r  o f  lhc  c ( )n l l ) l : r in ; rn l ,  t r  l x ry .

l . lN t )A  ( 'oA l ' t t s  ; rn t l  . t , t t r r t , s  ( ; | l r soN arc  ( l ( )c t ( ) r : l l  s l r r< lc r r l s  ln  l ) \ vc l t ( ) l ( )gy  i t t  ( l t c
tJn ivc rs i ty  o f  V ic to r i t r ,  w l tc rc  r  N t t  nAv l : t .A l ;  i s  l r  p ro lcssor ' .  l  l r cv  ; r rc
in tc rcs tc t l  in  soc i : r l  i r s l )cc ts  o f  languagc,  c r t l t c r ; r t  i r  n r : r ( ' r ( ) - l ( . vc l  ( ; rs  i rc rc )
or  i l t  thc  r t t i c ro - lcvc l  i r r  f i rec - to - face  t t iak r rL rc .

NOTF,S

Th is  work  was conductcd  w i th  lhc  a i t l  o f  a  g ran t  f ron l  lhc  I l r r i vc rs r tv  o f  V ic to r ia  : rn r l
i s  con t inu ing  w i th  the  sup[ ) ( ) r t  o f  a  g ran t  f ronr  thc  Soc i ; r l  Sc icnccs  : rn r l  l l r rn r ; rn i t rcs
l l cscarch  Cour rc i l  o f  C : rn ; r t la ,  S t r : r tcg ic  Grants  l ) i v is ro r r -

l .  
- [ ' hc  

nunrbcrs  in  h rackc ts  idcnr i f y  ind iv idua l  t r i i r l  lu r lgn tc r r (s .  Sornc  lc : r l r r rcs  o l
cach casc  urc  g ivcn  in  thc  Appcnd ix ,  i rnd  fu l l c r  t l c t ; r i l s ; r r r r l  c r t r l r ( )ns ; r rc  u l ' ; r i l i r l r l c
f rom thc  au(hors .

2 .  l -hc  l c rm 'scxu : r l  ass i lu l t ' cncomp: tsscs  nrany  <r [ l c r rscs  inc lu r l rng  rapc ,  n ro lcs -
t l t t io t t  and fo rccd  fe l l ; r t io .  A l though wc arc  i r rc l i r rc r l  to  th ink  th : r t  p l rys ic r r l
t l cscr ip l ions  (c .g .  fo rcc< l  vag ina l  pcnc t ra t ion)  l rc  n t ( ) rc  i rcc r r r : l t c .  wc  w i l l  : r l so  hc
us ing  nrorc  fami l ia r  tc rn ts ,  l x ) th  co l lo<1u i l l  (c .g .  r lpc ) : rn t l  l cg ; r l  (c .g .  scxu i r l
assault ) ;  scc also Tahlc I  .

3 .  An inves tnrcn t  cqu iva lcn t  to  buy ing  a  smal l  l rus incss .
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