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1. Introduction

Laws are supposed to bind a person regardless of her personal estimation of
what she ought to do. This is what makes them normative. But can we capture
this feature without ascribing moral value to specific behaviors or states of
affairs? Judgments regarding moral value are often controversial, especially
in a society that is culturally diverse. Yet if the content of a law may not be de-
fended by appeal to its moral rightness, there seems little to invoke apart from
the pragmatic value of avoiding sanctions to justify the expectation that indi-
viduals conform. The essential question is what justifies this expectation when
an individual’s own judgment regarding what is called for diverges from that of
legislators. Part of this problem regards compulsion. What justifies applying
sanctions for failure to conform? However, prior to questions about the justifia-
bility of sanctions are questions about normative force concerning what makes
it wrong and not just inadvisable for a person to ignore the requirements of a
law.

One popular strategy for answering these questions is to use the concept of
political justification. A law is politically justifiable when citizens can defend
it to each other in the political domain. Being defensible in the political do-
main is supposed to make laws emotionally compelling in virtue of their being
justified for each member of the community, and intellectually compelling in
virtue of their having emerged from a process that is subject to constraints of
rationality such as consistency and coherence. However, being politically jus-
tifiable does not and cannot explain why it is reasonable to expect individuals
to conform because it places too much emphasis on deference to the judgments
of public actors. Ultimately the problem lies in the way the project of justifying
laws has been framed. Laws are difficult to justify not because they include
evaluative judgments, but because they purport to be normative. The problem
is not moral disagreement, it is disagreement. The solution lies not in devel-
oping an account of political reasons but in developing an account of good
reasons.
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2. Political Justification

Political justification is a strategy for legal justification in which only political
reasons are offered as grounds for accepting the requirements of a law as
binding. It is supposed to be a good strategy for overcoming cultural and
ideological differences in that it limits the extent to which arguments for and
against a law may appeal to moral claims. This is an attractive feature because
people often disagree on moral matters, and when they do it is not clear
why it is reasonable to expect individuals to defer to legislators. In political
justification, the problem of moral disagreement is solved by appealing to a
distinctive form of reasoning in which only public principles may serve as
justification. Insisting that laws be politically justified is supposed to make it
reasonable to expect individuals to defer by ensuring that the content, topic, or
circumstance of a decision is such that public actors may legitimately preempt
the decision-making of individuals.'

Whether resorting to political justification actually solves the problem of
moral disagreement hinges crucially on the claim that we can license impos-
ing evaluative judgments by meeting a publicity condition. What is a publicity
condition? On one understanding of it, judgments meet a publicity condition
when there is openness in the methods used to persuade an audience of their
rightness. Understood in this way, a publicity condition is a condition of gen-
eral availability, in that it requires that the information, principles, and rules
of combination on which the judgments are advocated be generally or easily
available to others. Judgments fail to meet a publicity condition so construed
when arguments for their rightness appeal to data that is not open to examina-
tion or verification by others, when proponents base their credibility on secret
imperatives that they are not at liberty to reveal, or when the persuasiveness of
the argument depends on connections between claims that cannot be demon-
strated. Insisting that judgments must be public in the sense of being generally
available makes permission to impose judgments conditional on legislators
demonstrating proper respect for the reasoning abilities of the individuals
upon whom their judgments are imposed. The assumption is that individuals
to whom laws apply are as capable of recognizing the merits of information,
argumentation, and valuation as are people who formulate legislation, and so
they may be trusted to come to the same conclusions as their legislators once
the relevant information and connections are pointed out. When everyone does
not reach the same conclusion, it is assumed that someone has made a mis-
take, diagnosis of which is important in its own right as well as for purposes
of legitimating the legislative outcome.?

To interpret publicity as general availability we must assume that what
makes judgments correct or worthy of adherence is in some sense objective.
If we do not assume this, there is no reason to expect everyone to recognize
the same information as relevant, or to put information to the same uses in
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generating conclusions. This seems to run into problems as a condition for
imposing judgments that have an evaluative component, however, because the
objectivity of standards of correctness for such judgments is philosophically
controversial. Moreover, assuming that there are objective grounds on which
we may determine the correctness of an evaluative claim seems only to push
back a step the problem that motivated our adoption of publicity as a condition
of legal justification in the first place, namely, that moral claims are widely
contested. If individuals can be expected to disagree in their judgments of
value, they can also be expected to disagree in their judgments of the kind of
evidence that counts in favor of a value judgment.

For these reasons, many theorists have shied away from interpreting public-
ity as general availability. Instead, the dominant trend is to interpret publicity
in terms of general acceptability.> On a general acceptability understanding
of publicity, a claim is publicly justifiable insofar as it employs informa-
tion, principles, and rules of combination that are generally accepted as ad-
equate. This might involve limiting ourselves to data the reliability of which
is generally acknowledged, refraining from offering reasons that presuppose
a view of human nature or of citizenship that is widely contested, or ap-
pealing only to claims about relationships between premises that a typical
interlocutor would accept. The advantage of interpreting publicity as general
acceptability is that we need no longer be committed to the objectivity of
value judgments. But there is a disadvantage. Divergence in views about what
is valuable will inevitably lead to disagreement about what is generally ac-
ceptable, and about the concrete implications of what is generally accepted.
For example, how we define moral personhood might be crucial to deter-
mining the reasons that we accept as compelling in discussions of animal
husbandry or abortion, as well as influencing what we take to be implied by
those reasons. For many issues the set of generally acceptable reasons, and
so the set of reasons that meet a publicity condition interpreted in this way, is
empty.

Proponents of general acceptability such as John Rawls and Ronald
Dworkin acknowledge that in many issue areas there will not be reasons
that count unambiguously as public ones. However, they argue that this need
not be true in all cases. Moreover, where individuals disagree over what ought
to count as public reasons, the underlying motivation for a publicity require-
ment is supposed to make it reasonable for disagreeing parties to construct
a compromise position. In constructing a compromise each citizen slightly
alters her reasoning standards in order to make possible at least some congru-
ence with others. Joseph Raz describes this as a form of epistemic abstinence,
in which each citizen refrains from ascribing the status of knowledge to be-
liefs whose truth is in dispute.* Such abstinence cannot require an individual
“to abandon his sense of equal worth,” and so construction of the compro-
mise may be no easy task.> However, if such a compromise position can be
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constructed, citizens will be able to use it to ensure that the laws they impose
may reasonably be treated as binding for all of them.

Joshua Cohen describes this compromise position as a pluralistic
consensus.® If we accept that coherence with a pluralistic consensus is what
makes a reason public, then divergence in moral views will be fatal to the
goal of justifying laws if all value judgments depend on a robust moral view.
However, proponents of general acceptability deny that all value judgments
are so dependent. Instead, some of the reasons that produce value judgments
are argued to occupy a common ground between otherwise divergent moral
views so that their truth or usefulness as premises can be asserted indepen-
dently of the particular moral theory an individual accepts. Depending on the
theorist, the common ground may be found by seeking an overlapping con-
sensus, adverting to a higher or more abstract level of principle, or restricting
ourselves to particular analogies and cases, the proper treatment of which is
generally agreed upon.” The key is that we gain the ability to include value
judgments in our justifications of laws by constraining, both intellectually and
rhetorically, resort to private or personal reasons.

Such intellectual and rhetorical constraint ensures that when we invoke val-
ues in the course of defending a law, we appeal only to considerations that are,
if not actively shared, then at least demonstrably consistent with value judg-
ments that everyone accepts. In effect, we place judgments about the values
that arguments for a law presuppose at an arm’s length from judgments about
the merits of complete moral views. This allows us to continue to ground our
justifications of laws, in part, on claims about the rightness of the value judg-
ments they contain, but that rightness is of a restricted and peculiar form from
the perspective of the individuals to whom those laws apply. Laws are binding
for individuals in virtue of their being justified to those parts of them that rea-
son using public morality. In effect laws carry normative force for individuals
qua participants in public life. This restricted normativity is what is meant in
speaking of the judgment about what to do that is contained in a law as politi-
cally justified in contrast to being justified simpliciter.® The restricted form of
justification is supposed to solve the problem of legal normativity by solving
the problem of moral disagreement. In fact, however, it does no such thing.

3. Restricted Normativity and Personal Justification

To make sense of the notion of political justification, we must distinguish cir-
cumstances in which public reasons are relevant from circumstances in which
they are not. To do this, we must identify spheres or types of decision-making
that may or must be given over to public reasons. The first step in this is
determining what kinds of activity it is appropriate to treat using public delib-
eration, understood as applying generally acceptable reasons. Immediately,
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however, we face a problem. To argue for drawing the boundaries for pub-
lic reasons at a particular point, or for even recognizing that there are such
boundaries, we must presuppose a robust moral view. For example, to decide
whether we may or must use public reasons to deliberate about the images of
female sexuality that individuals may propagate and consume, we must take
a stand on the role of sexual relations in a good life, and on whether images
of female sexuality are relevant to sexual relations fulfilling this role. In cases
such as these, setting the terms of public deliberation will be just as morally
loaded as deciding what kinds of reasons to accept once public deliberation
is under way.

The problem here is that drawing the boundaries of public reasoning re-
quires us to explain why an individual should accept the judgments of her
fellows that some of the reasons that she believes are relevant to deciding
which activities should be on the public agenda may be excluded from con-
sideration. It is a problem because within an individual’s personal justification
the candidates for public reasons that everyone accepts are often linked to can-
didates for public reasons that not everyone accepts. Even if everyone in a
society includes certain activities on their list of activities that should be sub-
ject to public reasoning, some people may not be able to agree that public
reasoning should be limited to only those activities, or should apply to those
activities if it does not also apply to some of the activities about which people
disagree. When this is the case, some individuals face the prospect of having
to accept arguments as persuasive in their role as a participant in public life
that do not persuade them outside of this role. Resorting to political justifi-
cation ensures that we may not treat a conclusion as normative for a fellow
citizen if the argument for it includes reasons for accepting a value judgment
that are not generally accepted. However, this does not rule out treating a
conclusion as normative when the argument includes reasons for accepting a
value judgment that are generally accepted, but for different reasons across
individuals. Because of this, it is possible for an individual to be confronted
with a conclusion that is publicly justified because it is supported by reasons
that everyone accepts as candidates for a public reason, but privately unjusti-
fied because it is not supported by the reasons in a way that is persuasive in
the individual’s personal reasoning.

This is the case in the images of female sexuality example given above.
If the salience of images of female sexuality to sexual relations playing a
good role in a person’s life is generally accepted, public arguments that appeal
to it may be treated as normative for us even though many of the reasons
that drive our personal acceptance of its salience are not included in the
arguments. This makes sense only if we assume that moral beliefs can be
separated out without changing their content. For example, we must assume
thatifa person accepts that images of female sexuality are salient to individuals
being assured that sexual relations positively contribute to their lives, then
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she will accept any conclusion that uses this as a premise regardless of her
personal reasons for believing it, as long as it is combined with other premises
that she accepts according to rules of combination that she accepts. However,
this assumption is problematic. Moral beliefs often form a web and cannot
be deployed in arguments separately without undermining an individual’s
willingness to accept them.

Because of this, many moral theorists question whether there is a coherent
distinction between public and private reasons in relation to value judgments.
For example, reasons that have traditionally been classified as public do not
seem sufficiently different from personal reasons, either in their relationship
to other reasons or in their subject matter to warrant treating them as offering
a distinctive type of justification.” Moreover, because distinctions between
public and private reasons have historically been used to sort activities ac-
cording to the type of person most often involved in them rather than by the
way in which they justify, they have typically been not so much distinctions
between reasons as between reasoners.'? Finally, even if we can make sense
of public reasons in relation to judgments of value, there is a gap between
establishing such reasons as binding for persons qua participants in public
life, and establishing them as binding for persons in their everyday lives. The
question here is why a person should take the reasons that come under a
pluralistic consensus to be more authoritative than her personal reasons in
some but only some instances. For political justification to work, it must be
possible to identify a set of decisions for which it is reasonable for people to
substitute public judgments for personal judgments, regardless of what else
they believe and regardless of disagreements about the set of reasons that
should inform public deliberation. We need a set of decisions such that what-
ever a person’s moral theory, and so whatever a person’s account of when,
to whom and to avoid what costs she must defer to public judgments, the
decisions will be decisions that she agrees may be pre-empted.

One strategy for constructing such a set is to look for activities that have
a logic of action or a role in social coordination such that they are likely
to be more effectively executed when directed by public judgments rather
than by personal judgments. In this strategy, deference to public judgment
is justified by the instrumental value of reaching conclusions on the basis of
public rather than personal reasons. If we can show that there are activities
that everyone in a community wants or needs to be able to pursue, and that
are much more effectively or efficiently pursued when everyone defers to
public reasons, then we will have shown that political justification is possible.
In effect, we ensure that a law is binding for all individuals subject to it by
establishing that it is one of a set of decisions that are instrumentally better
when governed by judgments arrived at through public reasoning. Individuals
are bound to permit public judgments to pre-empt personal judgments when
they have grounds to believe that the decisions that govern their actions will
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better serve their purposes when arrived at through public reasons rather than
personal reasons.

In this strategy, the reasonableness of our expectation of conformity is
generated out of the instrumental superiority of public judgments. Individuals
are shown to have a pressing interest in deferring to public judgments in virtue
of such deference being either the best or only way for them to achieve an
important end. The gap between the bindingness of such judgments for public
individuals and the bindingness for actual individuals is closed by the desir-
ability or necessity of authorizing public actors to replace personal judgments
with public ones. For this to work, we must establish that there is something
about the situation that makes public judgment better than personal judgment,
and that some public actor is such that it is reasonable for individuals to allow
public judgments to replace their own in the situation. Unfortunately for this
strategy, the nature of public actors is such that it is very difficult to establish
the second condition. Public actors such as states are not sufficiently unified
for it to make sense to think of them as authoring public judgments. Moreover,
even if it did make sense to think of them as authoring public judgments, the
range of circumstances under which it is reasonable to expect individuals to
allow a public actor to preempt their decision-making is very small.

For individuals to authorize a public actor to preempt their judgments on
the grounds that the public actor’s judgments are superior to their personal
judgments it must be reasonable for them to assume that the public actor in
question is able to make public judgments, and that in the particular case it is
better for them to let the public actor’s public judgments take precedence over
public judgments of private individuals. The reasonableness of individuals
treating laws as binding depends on the laws reflecting a judgment based in
public reasons of an actor whose qualities are such as to permit or command
deference in a particular decision-making domain. This treats public actors
as unified entities to whom decisions can be attributed and of whom accounts
can be demanded. In effect, public actors are treated as individuals writ large.
But there is a difference between a judgment issuing from a public actor and
a judgment being issued in a public actor’s name. In fact, public actors do
not have sufficient coherence or consistency in their operations for it to make
sense to talk of them as sources of judgments. Moreover, it is very difficult to
establish that the public judgments of public actors are more trustworthy than
the judgments of individual persons. To see this, it is instructive to consider
the primary candidate for a public actor, the state.

In most polities the collection of public institutions that make up the state
can be usefully differentiated along a number of different lines depending on
the explanatory objective. For example, public institutions may be differen-
tiated by functional type, by organizational culture, by institutional setting,
or by logic of appropriateness.!! This makes it difficult to identify a single
actor or form of activity as the voice of the state. States comprise a number of
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different institutions, some of which may fit the needs of a pluralistic consen-
sus model well, others of which may not, and all of which are best understood
as producing their decisions in conversation with and through the judgments
of individuals who work within them.

In addition to the variety of organizations and organizational forms that
comprise a state, public institutions serve a variety of functions. The diversity
of function often produces disunity in the goals and reasoning of differently
located actors and officials. Although it is true that in some cases the various
institutions and organizations interact in a way that directs their decision-
making toward a single purpose, such interaction is not a necessary feature
of their being elements of single state, and it may not be assumed to obtain.!?
The degree to which disparate elements and organizational forms complement
each other varies according to the field of action and the particular constellation
ofagencies and organizational forms in which they are embedded. It is possible
for disparate elements within a state to work in tandem toward a coherent goal,
but the absence of such coordination is not unusual or always bad.'* Because
of this, states do not exhibit the kind of unity that is presupposed in arguments
that justify preemption by appealing to qualities of public actors that make
them an especially good source of public judgments.

Perhaps, though, state agencies are the wrong place to look for the distinc-
tive virtues of public actors as sources of public judgment. Instead, a defender
of political justification might direct our attention to the mechanisms or pro-
cesses by which judgments are produced. If the mechanisms or processes
rather than states themselves are what is relevant in identifying judgments
as public, then disunity across agencies is not a barrier to treating laws as
authored. This overcomes the problem of treating decisions that emerge from
the disparate and competing agencies that make up a state as judgments based
in reasons. However, there is a problem with treating the decisions that most
public actors produce as public judgments. To count as public judgments, the
decisions that emerge from a public actor must be produced by public reasons.
But the mechanisms and processes that produce most laws do not count as
based in public reasons if publicity is understood as general acceptability. For
example, many laws are aimed at regularizing an existing practice, creating or
structuring a field of action, elucidating the implications of past legislation,
and facilitating relationships by offering the potential for arbitration. The rea-
sons used to generate and adjudicate such laws tend not to be public in the
sense of generally accepted, but public in the sense of generally available.
Even when the reasons used are public in the sense of generally accepted,
the set of persons whose general acceptance is salient tends to be experts and
stakeholders in the law’s application rather than the citizenry as a whole. In
many cases, the judgments that emerge from states fail to count as public
judgments and fail to exhibit the properties that are supposed to motivate
deference.
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The problem is that political justification relies upon an idealized con-
ception of public actors. The idealization would be fine, if it were part of a
descriptive theory designed to predict whether individuals will in fact accept
pre-emption of their judgments. However, in political justification, we purport
to explain why individuals ought to accept pre-emption of their judgments.
To resort to an idealization in such a context is to explain what could be justi-
fied if public actors had properties different from the ones they actually have.
Such an explanation is interesting, but it does not answer the question that
led us to resort to political justification in the first place, which is why it is
reasonable for individuals to accept pre-emption of their judgments by actual
public actors.'#

4. Political Justification and Public Actors

Even if states did have the properties of the idealized public actors assumed
in political justification, there are further problems with justifying laws by
showing that they fall within a range of decisions that it is better for individuals
to leave to public actors. A public actor is better suited to make decisions than
individuals when there is some deficiency or pathology in individuals, in their
relationships to each other, or in the context in which they find themselves that
makes it unwise for them to trust their own judgments about what they should
do. The interposition of a public actor is supposed to remedy these defects by
performing one or more of three services: acting on behalf of individuals as a
delegate, mediating between priorities and actions that are in competition with
each other, or organizing actions of individuals to make them cohere more
effectively. However, there are two problems with this use of the inability
of individuals to trust their own judgments. First, given the assumptions of
political justification, it must be reasonable for individuals to believe not only
that there exist activities and issues with respect to which their own decision-
making cannot be trusted, but that the particular activities or issues in which
they are asked to defer are such that their own decision-making cannot be
trusted. Second, it must be reasonable for individuals to believe that in the
particular case, the decision-making of the relevant public actor can be trusted,
or at least, can be trusted to a greater degree than can their own decision-
making. Each of these requirements poses a problem, because the same factors
that establish that there are reasons for individual decision-making to give way
in a particular case undermine the reasonability of individuals accepting that
their decision-making should give way.

Let us consider cases where individuals require a delegate to act on their
behalf. Here, the justification for deferring to the public actor’s judgment is that
individuals cannot trust their own judgments of how they as a group should act.
Epistemic deference is supposed to overcome the inability of individuals to
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trust their own judgments by transferring powers over the relevant decisions to
the public actor. The problem is that these individuals who cannot trust their
judgments about what they should do as a group are the same individuals
who must choose whether to delegate such decisions to a public actor, which
public actor to delegate them to, and how to evaluate whether the delegate is
doing a good job. It is very unlikely that such individuals would be able to
recognize their need for a delegate in the first place or, if they did recognize
the need, that they would be able to trust the judgment. Subsequent judgments
about whether to leave their powers in an existing delegate’s hands, transfer
their powers to another delegate, or take back their powers altogether face
the same difficulty. If there are deficiencies in individuals, their relations to
each other, or their circumstances that make it unwise for them to trust their
own judgments, then individuals will be as unwise to trust their decisions
about delegation as they are to trust their decisions about the questions that
are to be delegated. Alternately, any mechanisms individuals develop to gain
confidence in their judgments about delegation ought also to be available to
them in the decisions that they are supposed to need the delegate to make.

If the explanation of why the public actor’s judgments should preempt
judgments lay in whether as a matter of fact it is reasonable to conclude that
the public actor’s decision will be better, then the inability of individuals to
give themselves a reason to delegate decision-making would not be a prob-
lem. However, in political justification the explanation of why a public actor’s
judgment should preempt judgments lies in whether it is reasonable to con-
clude that preemption will lead to a better decision from the perspective of the
individual. This difficulty is compounded by the second requirement, that in-
dividuals have grounds to believe that a public actor’s decisions can be trusted
to a greater degree than their own. After all, the decisions of public actors are
produced by individuals. If preemption by a public actor is made necessary
by some defect or pathology of decision-making of individuals outside the
public actor, what is it about operating within the public actor that makes their
judgments trustworthy?

The answer to this last question is often thought to lie in the processes that a
public actor imposes on reasoning, and the combination with other reasoners
that participation in a public actor effects. However, these features make the
fact that the judgment is produced by a public actor much less significant
than the mode of reasoning that is used. This is not surprising given the
observations of social epistemologists about the ways in which what makes
for good reasoning at the collective level can be different from what makes
for good reasoning at the level of individuals.!> But it raises an important
question. Why think that individuals have to practice epistemic deference to
get the benefits of these modes of reasoning? Unless individuals outside the
designated public actor are assumed to be epistemically less competent than
individuals inside it, there is no reason for an individual to treat the public
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actor’s judgments as more trustworthy than judgments generated from outside,
as long as they are produced by the same mode of reasoning. More to the point,
in cases where individuals do accept a public actor’s judgment as better than
their own, epistemic deference depends on prior evaluation of the rightness of
the judgment. Individuals do not seem to be suspending their own judgments
in favor of the judgments of a source deemed more trustworthy, as much as
they are deciding whether to accept another actor’s conclusions. To accept a
public actor’s reasoning does not require deference but appreciation of a line
of reasoning. To reject a public actor’s reasoning is not refusal to defer; it is
failure to be convinced.

In fact, attempting to resolve the problem of legal justification by appeal-
ing to the desirability of epistemic deference is inherently problematic. First,
encouraging individuals to suspend personal judgments in favor of the judg-
ments of a public actor such as a state can itself be a source of pathology
or defect in reasoning. For example, the hyper-expansion of state mediation
is often pointed to as one of the most pernicious effects of bureaucratic and
authoritarian state structures.'® Such harmful effects seem particularly likely
in cases where the context and duration of the service is left open-ended,
which is what establishing a public actor with a claim to deference of the sort
envisaged in political justification pushes us to set up. This suggests that even
if individuals are better served by deference to the judgments of public actors
on particular issues in the short term, the long-term effects of such deference
may be to perpetuate and aggravate pathologies rather than remedy them.!”

Second, deference to public actors makes it easier for individuals to create
and exploit moral loopholes, or situations in which the interposition of a third
party permits individuals to pursue actions or protect interests that would
otherwise be forbidden them.!® For example, one of the reasons public actors
are often better suited to instrumental reasoning than are private persons is
that such actors are better able to represent the interests of individuals as a
potential beneficiary of policies separately from the interests of individuals as
apotential bearer of costs. This creates a potential for systematic distortions in
the distribution of benefits and burdens that are invisible from the perspective
of the public actor. If individuals are conceived of as deferring to public actors
when they delegate powers, avail themselves of its mediation, or allow it to
organize their activities, then their capacity and responsibility to interrogate
such invisibilities is limited to the construction and operating rules of public
actors. In their commitment to replace their personal judgments on the topic
with the judgments of the public actor, individuals give up not only their ability
but their responsibility to interrogate the acceptability of judgments falling
within the public actor’s sphere.

Moral loopholes are a problem not just with respect to the individuals
on whose behalf public actors make decisions, but also for the individuals
involved in generating a public actor’s decisions. As mentioned above, the
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decisions of public actors are produced by individuals. These individuals face
the prospect of being permitted or even required not just to accept judgments
of public actors that moral constraints on their reasoning would have made
it impossible for them to accept as personal judgments, but to generate such
judgments in the knowledge that they and others will have to defer. In their
capacity as participant in or representative of the public actor, individuals may
be required to undertake forms of reasoning that ordinarily would be forbidden
them. In their capacity as citizens, they will then be required to defer to these
judgments.

This situation arises because in political justification, we assume that there
ought to be a difference in kind between the standards of justification that
individuals apply to public directives and the standard they apply to directives
that are internally generated. This sets up a situation in which a public direc-
tive’s claim on individuals does not rely on the individuals being persuaded
of its rightness, even if they are the individuals who helped to generate the
directives in the first place. Instead of persuasiveness, the whole weight of the
explanation for why individuals ought to experience themselves as required
to conform to public directives is placed on such conformity serving ends of
individuals. When public judgments are further placed at arm’s length from
personal judgment by locating it in a public actor this problem is exacerbated.
Arguments for the reasonableness of treating public judgments as binding are
made to hinge on empirical claims that channeling judgments through public
actors is a good way for individuals to serve at least their shared ends. This
is not very firm ground, given the arguments of rational choice theorists that
in many circumstances, diluting the awareness of individuals of the costs as-
sociated with preference-satisfactions by channeling them through a public
actor can in fact lead to pressure for an expansion of public services beyond
a level which any of them wants.!? If such theorists are right, there is a real
possibility that although public actors are good at serving interests, they may
not be good at serving interests that individuals care about or would want
served if they were fully informed about the costs.

Moreover, even if we can show that there are ends public actors serve
that fully informed individuals would want them to serve, we will still have
failed to establish that individuals should think of themselves as bound to
obey particular laws. The question of what justifies there being public actors
is separate from the question of what justifies the demands that a particular
public actor makes upon individuals via specific laws. That individuals can
justify the construction and deployment of a public actor does not tell us
whether there are good reasons for individuals to treat a particular directive
or requirement of that actor as compelling. However, justifying particular
directives and requirements is what the question of legal normativity is all
about. Nor does establishing that there are reasons to establish and deploy a
public actor reduce the role of controversial value judgments. On the contrary,
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justifying particular directives against the background of a claim that we ought
to establish and deploy a public actor is more likely to rely upon a robust moral
view than would justification in the absence of such a claim. Introducing public
actors introduces questions about the proper functions and limitations of such
actors, and this is not possible without presupposing a substantive theory of
the human good.?? Even if the existence of public actors in the abstract may
be justified within the limits of a pluralistic consensus, the actual content of
particular laws may not. Resorting to political justification does not help us
avoid the problem of moral disagreement.

5. Normativity and Disagreement

The impetus to political justification is the assumption that moral disagree-
ment poses a problem for legal normativity because of the possibility that
individuals will be forced to act in accordance with value judgments with
which they disagree. Resorting to political justification is supposed to solve
this problem by ensuring that the directives and requirements that laws im-
pose on individuals are grounded in values that everyone accepts. In fact, we
have seen that merely constructing a pluralistic consensus is not sufficient to
ensure that what laws impose is grounded in values that everyone accepts,
and that even if it were sufficient, this would not give individuals a reason to
substitute the judgment of public actors for their own. This failure of politi-
cal justification as a strategy for explaining what makes laws normative for
individuals who disagree with them reflects a basic misdiagnosis of what is
at issue.

In political justification, the problem of legal normativity is conflated with
the problem of political authority. The wrongness of an individual deviating
from the requirements of a law is explained in terms of the wrongness of
her refusing to substitute the public actor’s decision-making in place of her
own. But is this in fact what individuals do when they treat a law as binding?
Do individuals in fact think of themselves as substituting the judgment of a
public actor for their own? Careful attention to the way in which individuals
experience laws suggests that the experience of a law as binding is not that of
substituting the public actor’s judgment, but of agreeing with it.

When individuals experience laws, they usually do so in a particular context.
They experience laws as calling for or forbidding specific courses of action at a
particular time. In the experiences there are two components, a judgment about
what course of action the law implies, and an experience of that requirement
as binding regardless of what else the individuals may be drawn to do. When
we emphasize the properties of public actors and the types of decision for
which such actors are suited, we assume that the experience of bindingness
derives primarily from an experience of being bound to defer. But while it is
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true that the size and structure of contemporary states encourage individuals
to describe, and even experience, much of what public actors do as separate
from their personal inclinations and activity, this does not imply that they
experience the justification and application of most laws as separate from the
justification and application of their personal norms and expectations. Even
if it is true that individuals think of public actors as a third party interposed
between themselves and their fellow citizens, this does not show that there
is a gap between the course of action implied by the law and the course of
action implied by their personal reasoning that they overcome with a principle
of deference. Some laws may be experienced in this way, but many laws are
not. Many laws are experienced as binding, not because individuals think
there is a good reason to defer to the public actor’s judgment, but because
individuals think there is a good reason to believe that the public actor’s
judgment is correct. This is borne out by the fact that in cases where the
course of action implied by law is experienced as distinct from that implied
by personal reasoning, the bindingness of the law is often experienced as
different and less compelling than that of other laws.

A good example of this can be found in traffic laws. In North America,
drivers tend to display very different attitudes toward the laws that set speed
limits and the laws that require motorists to yield for emergency vehicles.
Decisions about conforming to speed limits tend to be based primarily on pru-
dential considerations, such as the extent to which conformity is personally
inconvenient and the likelihood of incurring a fine. Drivers also tend to be rela-
tively indifferent to transgressions by others to the point of warning each other
about upcoming speed traps by flashing their headlights. In contrast, yielding
to emergency vehicles is treated as something a driver should do regardless of
personal inconvenience or the likelihood that she will be fined. Drivers who
fail to conform are likely to be the object of approbation in the form of dirty
looks and honking horns. In this, North American drivers make a distinction
between laws the motivation and content of which they accept as important
in their own right, and laws that they accept for largely strategic reasons.

Against this background, the problem of legal normativity is the problem
of what makes an individual right to experience a law as worth conforming to
in its own right. Moral disagreement is a problem because it directs our atten-
tion to a potential gap between the conclusions of people who draft and apply
laws regarding what an individual should treat as binding and the individual’s
own conclusions. This makes the salient question not why public actors may
demand conformity to ethical judgments with which an individual disagrees,
but why public actors may demand conformity to judgments that diverge from
the individual’s own.?! The problem is establishing that an individual ought
to accept a conclusion whose rightness she personally denies. It arises, not
because laws have a moral component, but because laws purport to bind a
person regardless of her own opinion about what she ought to do. Laws, like
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the rules of formal logic, purport to be norms, not in the statistical sense of
a standard from which there is not significant deviation by most individuals
within a population, but in the normative sense of a standard from which there
ought not be deviation. At the core of this non-statistical normativity is the
notion of an inherently compelling claim, a claim that commands compliance
simply in virtue of its content.”?> The claim to compel inheres in norms re-
gardless of motivations or desires of individuals to comply, and the separation
from motivation distinguishes statements that purport to be normative. In the
words of Jean Hampton, normative statements are:

prescriptive in their force, authoritative over us, whether we like it or not.
Indeed, even instrumental reasons are “oughts,” directing an agent regard-
less of whether she accepts them. . .direct[ing] us to engage in action of a
certain type regardless of whether we are motivated to do s0.%>

Many statements other than moral statements have this feature. Many state-
ments other than moral statements purport to compel regardless of motivations
or desires to comply. Claims about effectiveness, healthiness, and desirability,
all have a normative component, in that they purport to command a response
from us simply in virtue of their being the claims they are. It is this aspect of
them, and not their assumptions about moral values, that makes them peculiar
and of special philosophical interest.

The peculiarity of normative claims arises because not all statements that
claim to be inherently compelling actually turn out to be so. There is a puzzle
when we are confronted by a claim that purports to be normative, but which
does not immediately strike us as so. If it is true that what is compelling about
genuinely normative claims is divorced from the desires and motivations of
individuals, then our means of distinguishing claims that actually are com-
pelling in themselves from claims that only purport to have this status seem
inherently limited. At the same time, if what is compelling about a norma-
tive claim is determined by the desires and motivations of individuals, then
normativity itself seems to disappear, replaced instead with a mere product
of history, psychology, or brute relations of power. This is why disagreement
is a problem for claims that purport to be normative, and why normativity,
whether epistemic, moral, or legal is philosophically challenging.

In political justification, we mistakenly assume that our difficulties in ex-
plaining why even individuals who disagree with a law should nonetheless
obey it arise because the justifications of laws often involve resort to moral
claims. The problem of disagreement is thought to be specific to moral rea-
soning, and the solution is thought to lie in the way that moral reasons are
integrated into legal justification. In fact, however, any judgment that applies
a standard will face the same difficulties, including judgments made in scien-
tific and economic reasoning.?* Controversy in public justification cannot be
avoided, not because resort to moral arguments cannot be avoided, although
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this also may be true, but because all judgments are potential objects of dis-
agreement.

The justifications offered for laws and policies may generate disagreement
along at least three dimensions: their assumptions about the rightness of the
ethical standard employed; their assumptions about the rightness of the stan-
dard of rationality employed; and their assumptions about the rightness of the
standard of efficacy or efficiency employed. For example, we might offer an
argument based in efficiency to an audience that denies that such considera-
tions are a suitable basis for action in the domain we are treating. In such a
case, the normativity of our conclusions will be controversial because they rest
on a claim that evaluative statements based in efficiency can be compelling
in such circumstances. Efficiency-based arguments for income support are a
good illustration of this phenomenon. Most income support programs would
be more effective in their delivery of services, and less expensive to adminis-
ter, if anti-fraud measures such as home visits and personal interviews were
eliminated. For most policy-makers and voters, however, the moral impor-
tance of catching and punishing people who abuse such programs justifies the
decrease in efficient functioning and increase in cost.?

Arguments based in efficiency considerations might be controversial for
different reasons, however. They might be controversial because although
efficiency is accepted as an appropriate ground for judgment, the right under-
standing of efficiency is a subject of disagreement. Let us consider debates
about the desirability of rent controls in urban centers. Such debates typi-
cally turn on disagreement not about the desirability of ensuring affordable
housing, but over what counts as an efficient route to this goal. In political
justification, it is assumed that the primary dimension of controversy in pub-
lic justification is moral disagreement. However, judgments that are devoid of
ethical content may be more hotly contested and more politically significant
than judgments that are more deeply embedded in the comprehensive moral
views of individuals.?® For example, the question of whether automobile in-
surance should be administered by a public or private system turns almost
entirely on calculations of the projected differences in cost and convenience
for a typical driver. Yet this question is more likely to bring down a government
in a place like British Columbia than is the question of gay marriage. This
is not because there is more agreement about whether gay marriages should
count as marriages, but because of the relative importance that is placed on
the government’s getting the question of automobile insurance right.

The possibility of contestation and concerns about what justifies a law’s
preempting personal judgments are thus not specific to preempting judg-
ments about moral values. Puzzles about what justifies resolving disagree-
ments about whether a requirement deserves to be law in favor of public
actors rather than individuals are not specific to a law’s moral component, nor
especially problematic in that regard. Focusing on the plurality of moral values
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in most contemporary societies obscures this fact and hinders us in trying to
resolve the problem of legal normativity. Instead, the focus in debates about
the political acceptability of particular laws and legal regimes should shift
away from questions about the proper realm and content of the political and
toward epistemological questions about what makes for a good reason.

6. Conclusion

Questions about what makes it right for public actors to compel conformity
to their judgments are asked from an external perspective. Such questions are
inherently moral and speak to the acceptability of directing another person’s
activities. Questions about normativity are asked from inside the actor. They
are about the wrongness of deviation from a standard. The standards need not
be moral, and questions about normativity are not always moral questions.
But they are always questions that require us to grapple with the problem of
disagreement, whether the disagreement is internal, between different parts of
ourselves, or external, between ourselves and others. Arguments to the effect
that public actors are right to compel conformity often rely upon assumptions
about how questions about normativity should be answered. But questions
about normativity and questions about rightful compulsion raise separate is-
sues, and the problem of disagreement belongs to the realm of normativity.
Resolving the problem of disagreement requires us to give an account of
why individuals should treat the judgments of people who draft and apply
laws as more authoritative than their own in a particular case. In political jus-
tification, we offer an explanation of why public actors should be empowered
to determine how individuals act in certain situations. This may answer the
question of why it is not wrong to force individuals to conform to a public
actor’s directives. But it does not explain what makes it wrong for individuals
to deviate from public judgments. As it turns out, then, political justification
is not a very promising strategy for explaining why individuals should defer
to the judgments of public actors, because in political justification we address
the wrong set of questions. What is needed is not an account of why, gener-
ally, public actors are valuable, or even why, generally, their judgments may be
trusted. What is needed are accounts of why, in particular cases, individuals
should say that the public actor has gotten it right, or why, if she cannot be sure
that the public actor has gotten it right, she has strategic reasons to conform.?’
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