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An end the great end of public policy is a
betterment of the American standard of living.

Walton H. Hamilton, 1936a

1. Introduction

American institutional economists have, from the beginning of the movement, been vociferous
supporters of a greater degree of social control over the economy. It has been claimed that the concept
of social control, in the sense of the consciously planned guidance of economic processes, is the
central organizing principle or guiding formula of the institutionalist movement (Everett, 1931), but
the exact nature and techniques of social control suggested vary between different groups within the
movement. Discussion of institutionalist views on the appropriate type of social control has tended to
focus on three main groups. First, the Wisconsin group of John R. Commons and a number of his
students who were proponents of the use of independent commissions to administer such thingsas public
utility regulations, compensation for industrial accidents, unemployment insurance, and other labor
legislation (Commons and Andrews 1936; Chasse 1986). Wisconsin economists, in the persons of Edwin
E. Witte and Arthur J. Altmeyer among others, were also very intimately involved with the development
of the Social Security Act during the New Deal (Schlabach 1969). The second group, including Wesley
Mitchell and others associated with the National Bureau of Economic Research (NBER), were involved
with Herbert Hoover s technocratic, but largely corporatist, attempt in the 1920s to eliminate waste
from industry, improve business management, develop economic information to provide for some
indicative planning, and to promote the counter cyclical phasing of business investment and public works
programs (Alchon 1985; Barber 1985). The third group, developing from the second, but significantly
more statist in orientation, included Rexford G. Tugwell, Mordecai Ezekiel, and Gardiner Means who

were the central figures associated with the planning or structuralist approach that had some influence
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during the first phase of the New Deal (Hawley 1966; Barber 1996). These planners pushed for a joint
program of recovery and reform and favoured some type of direct government planning and intervention
in the economy in order to increase purchasing power, allocate investment, counteract the concentration
of economic power, and correct for what they saw as various other failings of the market system. Of
course, each of these groups interacted significantly with each other.

In the period from the end of the First World War through to the mid 1930s, however, many of
the attemptsto further develop regulation and intervention in the economy raninto particular problems in
the courts. Legislation was frequently struck down or circumscribed by court decisions and
interpretations. Legislation involving minimum wages, regulation of hours of work, regulation of prices,
workmen s compensation, and unemployment insurance all ran into difficulty. It was not until 1932 that
members of the Wisconsin group (Elizabeth Brandeis, Paul Raushenbush, and Harold Groves)' managed
to find a form of unemployment compensation bill that could both pass the state legislature and withstand
court challenge.? For reform minded economists interested in increased social control a central problem
was how to write legislation in a way that would be likely to be upheld by the courts, and this in turn was
responsible for the very substantial interest in law and economics displayed by many members of the
institutionalist group.® As is well known, this issue came to a head during the New Deal. In 1935 the
Supreme Court declared the system of industrial codes of the National Recovery Administration
unconstitutional, and the same fate befell the Guffey Coal Act and some of the key components of the
Agricultural Adjustment Act in 1936. After Roosevelt s re-election and threat to pack the Supreme
Court, the Court did uphold the constitutionality of the Wagner Act and the Social Security Act, but
those aspects of the New Deal agenda concerned with recovery from the depression and with the
concentration of economic power and restrictive trade practices moved away from planning and
towards a combination of fiscal policy with a more aggressive use of the anti-trust laws. The latter

gained particular prominence after 1938 and the appointment of Thurman Arnold as Assistant Attorney
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General in charge of the Anti-Trust Division (Hawley 1966; Barber 1996).

This context is one within which the ideas and policy involvement of Walton H. Hamilton have
particular interest. Hamilton introduced the term institutional approach to the economics literature in
1918, and defined it in a way that placed special emphasis on its relevance to the problem of control
(Hamilton 1919a). Hamilton s interests spanned mediaeval history, economics, political science, and
law. His graduate work was at the University of Michigan where he and his fellow students, Walter
Stewart and David Friday, came under the influence of H. C. Adams and Charles Horton Cooley. He
then taught briefly at the University of Chicago, taught at Amherst College from 1915 until 1923, headed
the experimental Robert Brookings Graduate School of Economics and Government between 1923 and
1928, and then moved to Yale Law School where he remained until 1948. In all of his teaching he
stressed a problem centered approach and a creative search for programs of control (Rutherford 2003).
But although Hamilton was a central figure within interwar institutionalist movement, his policy ideas
cannot be neatly contained within the categories outlined above.

Hamilton was a member of the American Association of Labor Legislation, a supporter of
workers education, and a keen student of the labor problem. During 1918 he worked with the War
Labor Policies Board (headed by Felix Frankfurter) as an economic expert dealing mainly with
reconstruction issues. In 1923 he wrote a book entitled The Control of Wages (Hamilton and May 1923),
concerned specifically with the problem of increasing wages. This interest in labor problems continued
and in 1935 Hamilton served as US representative to the meeting of the International Labour
Organization (ILO) in Geneva (the first occasion the US was officially represented). Outside of labor
issues, Hamilton was a member of the 1926 Committee of Five established to study the problem of the
costs of medical care, and of the subsequent Committee on the Costs of Medical Care (CCMC) which
functioned between and 1927 and 1932. Hamilton also had an interest in the particular problems of the

bituminous coal industry and in two books he and his Brookings colleague, Helen R. Wright, analysed



4
the problems of the industry and made proposals for substantial reform (Hamilton and Wright
1925;1928). The soft coal industry was an industry much studied and discussed, and Hamilton remained
concerned with the problems of the coal industry through to the early 1940s.

At Brookings and Yale Hamilton developed his interest in law and economics in the form of
courses dealing in detail with Supreme Court decisions and the judicial control of industry. Hamilton
was a legal realist, opposed to legal formalisms, and became a powerful critic of the more conservative
of the Supreme Court Justices who sought to interpret the constitution in ways limiting to social and
economic legislation. Several of his students wrote on similar issues in law journals and in books, for
example Dexter Keezer and Stacy May s Brookings doctoral thesis The Public Control of Business
(1930).

A number of Hamilton students played prominent parts in the New Deal, particularly Mordecai
Ezekiel (Economic Advisor to the Secretary of Agriculture), Isador Lubin (Commissioner of Labor
Statistics), Winfield Reifler (Economic Advisor to the Executive Council), Willard Thorp (Director of
the Bureau of Foreign and Domestic Commerce) and George Galloway (Assistant Deputy Administrator
NRA). Before becoming Commissioner of Labor Statistics, Lubin worked closely with Senator Wagner
on labor legislation. Ezekiel and Galloway were among the New Deal planners, although Ezekiel later
became a supporter of more Keynesian types of expenditure policy (Barber 1996, pp.126-128). EzekKiel,
Lubin, and Thorp were all members of the Industrial Committee of the National Resources Committee
(along with Gardiner Means, Laughlin Currie and others). Other Brookings students and colleagues such
as Paul Homan, George Terborogh, and Leverett Lyon were much involved in the (critical) analysis of
the NRA codes for the Brookings Institution (for example Lyonet al. 1935).

Hamilton himself joined the NRA in 1933 asa member of the Consumers Advisory Board
(CAB). Other social scientists who were members of the CAB at various times included William

Ogburn, Dexter Keezer, Robert Lynd, Gardiner Means, and George Stocking (Campbell 1940; Donohue



5)
2003, pp.226-229). With the successive changes to the organization of the NRA Hamilton became
Chairman of the Advisory Council of the NRA and then a member of the National Industrial Recovery
Board. The internal debates over the NRA codes and price policy led, in 1934, to the formation of a
Cabinet Committee on Price Policy (which included Lubin as Chairman, Means, Thorp, and Leon
Henderson). Hamilton was appointed as Director of Studies, and the 1938 book, Price and Price
Policies (Hamilton and Associates 1938) contains a selection of these price studies. InJuly 1935 he was
appointed as Advisor on Consumers Problems and Director of the Consumers Division of the NRA. In
this capacity he was also a member of the National Emergency Council. His positions in the NRA also
led to Hamilton being appointed a member of the Technical Board of the Committee on Economic
Security, and late in 1935 he was appointed by John G. Winant, the first Chairman of the Social Security
Board, as Director of the Division of Economic Research of the Social Security Board, his mandate being
to assemble the research staff. Ewan Clague replaced Hamilton in this positionin 1936. Later, from
1938 to 1945, Hamilton became Special Assistant to the Attorney General, working closely with his
former Yale colleague Thurman Arnold on issues of anti-trust and patents. Hamilton wrote two studies
for the Temporary National Economic Committee (TNEC), Antitrust in Action (Hamilton and Till 1940a)
and Patents and Free Enterprise (Hamilton 1941a). Hamilton s involvement with the New Deal thus
spanned many of its different aspects and manifestations. Afterwards, he continued to write extensively
on issues of trade practice, anti-trust, patents, judicial decision making, and the ongoing, and ever
changing, problem of the control of industry. In 1948 he retired from Yale and joined the Washington

law firm of Arnold, Fortas, and Porter.

2. Hamilton s Institutionalism
Hamilton s particular version of the institutional approach to economics was one that was

highly problem centred and consistently stressed the need to develop new programs of control. In all of
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the educational programs he was involved with his aim wasto teach the art of handling problems and
to produce people who could make contributions to an intelligent direction of social change (Hamilton
1926a). Inthis, he would start with an issue or a problem, search for the information and tools to
approach that problem with little regard to conventional disciplinary boundaries, and be open and
creative in the search for solutions (Rutherford 2003). Hamilton, however, did more than just try to
teach this art of handling problems, he also attempted to put it into practice throughout his own work.

In his original manifesto for an institutional economics perhaps the most central of Hamilton s
arguments is that economics should be relevant to the modern problem of control (Hamilton 1919a, p.
312-313). This modern problem had arisen out of new economic circumstances creating new social
and economic problems and a growing demand for regulation. In order to have relevance to this problem
of control, economics must relate to changeable elements of life and the agencies through which they
are to be directed, in other words to institutional arrangements. Control is exercised by modifying the
arrangements which make up our scheme of economic life, but any such control of the development of
industrial society is contingent upon a knowledge of the bundle of conventions and arrangements which
make it up. The type of knowledge Hamilton considers necessary is of a detailed nature. For example:

If one would understand the corporation problem, he must learn the peculiar features of this form of
business, the various devices that together make up its organization, and the place which it takes in
industrial society (Hamilton 1919a, p. 314). Moreover, institutional arrangements are ina constant
process of change both from within and from outside developments (Hamilton 19194, p. 315).

What is required, then, is to analyse a problem in terms of how the current reality came to be,
how it came out of the past, how it is changing, and how that change might be directed so as to better
serve the end of human welfare. For Hamilton, institutional economics had as its basis a long term view
of development, a control of process, and an instrumental view of society and social institutions. As

such, it presented both an invitation to detailed study and an invitation to the formulation of programs



of control (Hamilton Papers, Box J5, Folder 6).

On a more specific level, Hamilton s institutionalism borrows heavily from Thorstein Veblen
and Charles H. Cooley. A great deal of what Hamilton taught in his courses at Amherst and Brookings
began with a discussion of the development of modern industrialism from the pre-capitalist manorial
system. This process included both the development of technology, culminating ultimately inthe
widespread adoption of large scale machine methods of production, and a complex of institutional
developments relating to property and contract, the rise of markets, the adoption of pecuniary goals and
incentives, the corporate form of organization, and to the rise of what Hamilton called at various times
the system of business control or the pecuniary order. * This scheme of control developed out of
elements long in existence; the instrumentalities it employs are the corporation, the pecuniary
calculus, and profit making. It grew partly out of tradition, party as a result of conscious policy, but
mostly as an unintended consequence of judgments made with other endsin view. The system of
business control is dominant, but Hamilton never forgets there are significantareas of economic life
controlled by other institutions such as the family, professional organizations that may or may not have
entirely adopted the values of business, and, of course, government. Government imposes limitations on

almost all forms of industrial activity, and controls some of them quite directly ( The Control of
Industry, Hamilton Papers, Box J3, Folder 3).

The key issue, of course, is the adequacy of this system of business or pecuniary control. In the
economics textbooks it is competition that is supposed to operate to reconcile the individual pursuit of
pecuniary gain with community welfare, but Hamilton consistently argues that competitive theory and the
policies that it suggests apply only to an economy of petty trade, and thus fail to provide an adequate
analytical foundation for the understanding or control of large scale industry and big business. The
basis of the competitive system is to be found in two pairs of institutions: private property and contract;

and profit making and freedom of a trade:
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Yet in no industry is competition as simple, mechanical, or articulate asthis. Each of the
four institutions is a compound of many usages. The right to property is a bundle of
equities, such as a voice in control, an interest in disposition, and a claim to income,
which may be put together into many permutations. . . . The right of contract, once
thought of as a voluntary agreement between equals, is a changing thing; it has been
remade by the rise of the corporation, the coming of business and the growth of large
scale production. . .. The profit motive appears in many forms; the corn grower and the
automobile manufacturer, the baron of steel and the baronet of coal, may be equally
devoted to their own pecuniary interests, but the arts of money making which they
practice are very different. All trades at law may be equally open, but in fact they are

buttressed about by very different barriers against the intruder (Hamilton 1931a).

For Hamilton the fundamental issue stands out in clear cut relief: there is a lack of harmony
between the technology of industry and the form of its organization and control. An economic order in
which the productive processes belong to big business and the arrangements for its control to petty trade
cannot abide. The task isto devise a scheme adequate to the direction of great industry. Ina world of

change a society cannot live on a wisdom borrowed from our fathers (Hamilton 19323, p. 593).

3. Some Proposals for Control, 1918-1932

An important source of Hamilton s early ideas concerning forms of social control was his
experience of wartime planning in 1918. Hamilton was employed, along with his friend Harold Moulton,
asan economic expert inthe War Labor Policies Board working primarily on issues of reconstruction
and demobilization. Other friends and colleagues, such as Walter Stewart, worked for Wesley Mitchell

in the Prices Section of the War Industries Board, and David Friday worked as a consultant to the



Treasury.

Hamilton s major concern was to make the transition to a peacetime economy while maintaining
output, employment, and the gains made by labor during the war. To this end he favored the
maintenance of some of the wartime planning apparatus in order to control the pace of demobilization
and displacement of labor out of war industries. More generally, Hamilton, as many others, was struck
by the substantial increase in output generated during the war. Full use of resources had meant an
increase in output of some 25-30% over pre-war levels, and this despite the diversion of manpower to
war. Such observations seemedto confirm the waste, in terms of loss of potential output, generated by
the unplanned system of private business enterprise (Friday 1919; Chase 1925, pp. 3-12), and held out
the possibility of providing a modest standard of living for all if only such wastes could be eliminated.

Hamilton proposed the formation of a national economic council or commission which could
formulate programs related to the transition to the peacetime economy and make recommendations to
government. The commission would consist of prominent people representative of different industries
and interests, and could call on the best scientific research (Dorfman 1974, pp. 8-9).° The problems they
would face would include how the industrial system might be organized to provide full employment of
resources, the terms on which labor and capital should combine their efforts in supplying society with
the comforts and vanities of life, and the use that society should make of the surplus of wealth which it
produces over and above the necessities of its members. Not just the quantity of output is of concern,
but also the kind of goods produced, the uses to which they are put, and their distribution. These
problems cannot be solved, even for the moment, by a return to the pre-war scheme of things, they
require the conscious guidance of social and industrial development (Hamilton 1919b, pp. 303-305).

Of course, Hamilton was disappointed in his expectations, and the wartime planning system was
rapidly dismantled. This Hamilton criticized as an unfortunate lapse to laissez-faire, arguing that

ordinary business practice could not be depended on either to secure full employment of productive
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resources orto secure within the demobilization period a proper distribution of men and materials
among different industries (Hamilton 1919d).

Hamilton s interest in labor issues continued. He, along with his student Stacy May, became
particularly interested in worker s education. Both were involved in the development of Brookwood
Labor College (established in 1921), Hamilton serving as a member of its Educational Committee.® In
Hamilton s view a labor college could do much to stimulate and direct the labor movement. It must be
established in the belief that our economic order and its institutions are mere instruments; that at present
they very imperfectly serve their purpose; and that, through the intelligent effort of the laborers of the
country a new economic and social order can be eventually realized (Hamilton1924). Hamilton also
believed the College should posses a research department to investigate and appraise programs of reform
and to draft legislative bills and briefs.

Hamilton was a critic of the craft unionism of Samuel Gompers and of the American Federation
of Labor. In areview of Gompers essays he argues that Gompers provided no overall vision or program
for labor. Gompers focus on the acquisitive efficiency of the business agent of the craft union resulted
in a rejection of both industrial unionism and political action and left labor without the weapons to attack

the larger issues upon which the welfare of labor depends. Gompers work provides not a single
constructive suggestion for raising the real wages of the whole group of industrial laborers, nor even the

semblance of an articulate plan for fighting unemployment (Hamilton 1921). Shortly thereafter,
Hamilton himself sought to provide such constructive suggestions for the raising of the real wages of
labor, first in a sketch of a theory of the rate of wages (Hamilton 1922), and then in a book co-authored
with Stacy May: The Control of Wages (1923).

As the title suggests, The Control of Wages is addressed to the problem of controlling wages in
the sense of increasing the regularity of employment and of raising real wages in order to make wages as

nearly adequate as may be. Itis presented as the next step inthe general campaign for the elevation
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of wages (Hamilton and May 1923, pp. 18-19). As might be expected the argument places considerable
stress on raising the productivity of labor, improving management, introducing new technology and
equipment, improving organization and eliminating various wastes. There is, however, an equal
emphasis on the improvement of the economic arts, in particular policies to reduce business cycles and
unemployment, including the introduction of a tax assessed against irregularities in the volume of
employment, with the receipts disbursed as unemployment benefits (Hamilton and May 1923, p. 66).’
Additionally, Hamilton offers what he calls a plan for the eventual liquidation of ownership in natural
elements, intangible assets, and other corporate property. The plan involves recalling all outstanding
securities and replacing them with terminable annuities (of, say, fifty years) of equal value. This
effectively buys out all the returns due to ownership fifty or more years fromnow (Hamilton and May
1923, p. 68-70), providing for future increases in wages.? Other institutional adjustments Hamilton and
May discuss include collective marketing, collective research organizations, and the economies that
might be generated through various schemes for the unification of industry. This last possibility is
discussed in tentative terms, pointing out the problems of private monopoly power, the unsettled state of
the debate over the nationalization of industries, and the preliminary nature of various other proposals for
the unification of industry under the control of management representatives and workers, of workers
and consumers, or of workers alone. Hamilton calls the last type of scheme of control both

fascinating and promising as it safeguards the interests of the public against private exploitation
while also avoiding the deadly sin of bureaucracy (Hamilton and May 1923, pp. 75-79).

The gains achieved in the ways outlined above need to be secured by the broad mass of labor and
not just by some groups within the labor movement. Hamilton advocates collective bargaining by
industrial unions and stresses the importance of spreading the gains achieved inthe form of lower prices
rather than as increased nominal wages. Unions need to give constant attention to their interests as

consumers (Hamilton and May 1923, p. 90). Hamilton also discusses the importance of a stabilized
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dollar to the worker and consumer.

A last important element in the real wage is the non-monetary benefit provided by employers and
the public goods provided by the state. On the latter, Hamilton notes the extension of the role of the state
in areas such as compensation for industrial accident, and the provision of an elaborate health service,
educational institutions, and facilities for recreation. Inthe very near future the state may provide some
sort of guarantee of regular employment (Hamilton and May 1923, p. 100).

Some of the key themes in Hamilton s work on wages reappear in his later investigation of and
recommendations for the coal industry. Coal was one of the areas of research strongly emphasized in the
Institute of Economics (which later became part of the Brookings Institution), founded in Washington
DC in 1922 and headed by Harold Moulton.® In 1923 Hamilton was appointed as head of the companion
Robert Bookings Graduate School of Economics and Government. Helen R. Wright also taught at the
School and she and Hamilton wrote two books on the bituminous coal industry (Hamilton and Wright
1925; 1928). Hamilton was already very familiar with the findings of the British Coal Industry
Commission of 1919 (Hamilton 1922, p. 585).

Hamilton and Wright s first book characterized the bituminous coal industry as beset by
persistent excess capacity, irregular operation, low wages, unsafe working conditions, strikes and labor
unrest. This state of affairs is contrasted with that suggested by the theory of competitive markets. The
institutions of competitive free enterprise are supposed to ensure efficient operation, protection of the
consumer, and conditions of work as good as circumstances will permit (Hamilton 1926b). Instead
none of these conditions pertain. The basic problem, according to Hamilton, is one of technological
advance increasing capacity and creating a cost structure with high overheads and deceasing costs.
Under these conditions competition leads to price cutting, low profits and low wages. This is combined
with uncoordinated investment decisions and bankruptcy laws that allow for reorganizations that retain

the mining capacity in the industry.'® The industry is characterized more by chaos than by an orderly
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state of normal profits and capacity matched to demand. The economic organization of the industry is
backward; thereisa lag between the technical development of the industry and its economic
organization; the scheme of arrangements surrounding the production of coal fails to adequately serve
the ends of consumers or workers; it is a system within which each individual tries to do good, but evil
comes of it (Hamilton 1926, pp. 225-226; Hamilton and Wright 1925, p. 256; Hamilton 1928a)."*

Hamilton and Wright s second book (Hamilton and Wright 1928) put forward a controversial
proposal for the reorganization of the industry. Indeed, the book contains two dissenting opinions written
by other members of the Institute of Economics, something quite unique. The proposal put forward is a
modified version of one made by Henry Clay in 1919 for the British coal industry, and Clay s original
memoranda are contained in an appendix to the book.* In the form given it by Hamilton and Wright, the
proposal calls for the merger of all coal companies into a single enterprise of a corporate form but under
the joint control of workers and consumers. The right to income from investment and the right to a
voice in control are to be separated.

In the new company the existing ownership equities are to be exchanged by an issue of
debentures upon the basis of an equivalence of values, the interest payments on these debentures being
a first charge on the new company. Control is to be given by a small number of shares of common stock,
which entitle the various classes of holders to participate in various ways in the direction of the
enterprise. These shares pay no dividends. 110 shares of class A stock are to be issued. Each share
gives a right to one vote in the election of a voting member of the board. These shares are to be defined
as belonging to specific blocks of eleven shares each, which represent the right to fill a specified seat at
the board. As far as possible groups with similar interests are to allocated shares in the same block so
that different interests are properly represented. 55 shares are to be allocated to workers in the form of a
general association of which every employee of the company is to be a member, and 55 shares go to

consumers in the form of trade associations or other representative bodies. These shares are to be
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divided among consumers in proportion to their consumption. As domestic consumers have no
representative body their shares will be held in trust by the President of the United States. In addition 44
shares of class B stock are to be issued, again in blocks of eleven, but this time each block represents a
non-voting seat on the board. These shares are to be distributed to administrative and technical staff,
their representatives on the board to provide advice, information, and criticism. The board is thus
fourteen members (ten voting) plus a non-voting Chairman to be selected from without (Hamilton and
Wright 1928, pp. 166-173).

Hamilton was clearly very pleased with his proposal and it is mentioned as an example of an
inventive scheme of control ina number of his courses and published papers.*® His suggestions do not
seem to have had the impact he hoped for, but Hamilton was involved in discussions concerning the
regulation of the coal industry, both immediately before and during the New Deal, and it is quite likely
that his involvement did result in the specific inclusion of representation of the consumer interest, which
is a notable feature of the 1935 Bituminous Coal Conservation Act (Guffey Coal Act).*

Hamilton s proposals for the unification of the coal industry would, of course, run afoul of the
anti-trust laws, and Hamilton was an active participant in the debates over anti-trust which developed in
the late 1920s and early 30s out of the 1926 proposals of the Committee on Revision of the Anti-Trust
Laws of the American Bar Association, and the Swope plan of 1931 with its suggestion for industrial
control and price fixing by trade associations (Fetter 1932; Barber 1985, p.121; Mayhew 1998, pp. 193-
195). In this period of his thinking Hamilton was sharply critical of the anti-trust laws. The Sherman
and Clayton Acts and the Federal Trade Commission were attempts by the state to enforce competition
based on the textbook model of competitive markets. But that model is one that applies to a world of
petty trade and not to a world of modern technology and big business. The anti-trust laws, intheir
attempt to stay the development of large scale enterprise and to make big business behave as if it were

petty trade embody and express the common sense of another age (Hamilton 1932a).
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Hamilton also points out the difficulties in translating economic concepts into legal categories
such as that of conspiracies in restraint of trade; the clumsy and often inappropriate nature of cases at
law in deciding issues of trade practice; the business tactics of delay and invention of new and alternative
practices; the decisions made in one case sometimes becoming unfortunate and limiting precedents in
others; and the highly uneven record of enforcement (Hamilton 1932a; 1932b; 1932¢). But, for
Hamilton, the most fundamental problem is that in many industries, such as bituminous coal, lack of
competition is not the problem, and an enforced competition would simply lead to more waste and
disorder. Isolated judgments by the executives of rival businesses do not necessarily exorcise plant
waste, eliminate surplus capacity, and articulate neat establishments into an orderly industry. The

tyranny of overhead costs and excess capacity can lead to an overdone competition with unprofitable
prices, low wages, and irregular production (Hamilton 1932c, p. 167). Nevertheless, the danger of
monopoly control means that the anti-trust acts cannot simply be repealed, they must be replaced by
some other form of control.

Hamilton suggests that order might be achieved along three lines. First, competition could be
retained, but regulated to escape the evils which attend it. The plane of competition could be
established by law, and new devices invented to take up the shock of competition. A body could be
established to pass in advance upon the practices of trade. Second, some industries could recognized
as monopolistic in nature and regulated through commissions. Such commissions are supposed to protect
the public interest, and Hamilton notes the popularity of this form of regulation. All the same, he argues
that the dual control inherent in commissions means in effect that private interests are able to do as
they please, subject to the delayed approval or disapproval of the commission, and disagreements are
likely to end up in court. Third, there is at least a possibility of contriving for certain industries a
control from within, but it is essential here that control of the industry not be limited to those who make

profits from it, but also include labor and consumer interests (Hamilton 1932b, pp.11-12). He suggests
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no single solution for all industries. Industries vary in many ways and schemes of control need to be
tailored to the conditions of that industry. In all his writing on this subject Hamilton rejects panaceas
and creeds. What is needed is an intellectual and experimental attitude (Hamilton 1932b, p. 21).

This attitude is also apparent in Hamilton s work on the provision of medical care. Interestin
medical care and health insurance had a considerable history among American progressives. Indeed, the
American Association for Labor Legislation had begun studying compulsory health insurance (along the
lines of European schemes) as earlyas 1912, and by 1915 was actively promoting a model bill (Chasse
1994; Ross 2002). Despite initial support, the efforts of the AALL ultimately failed, but the pursuit of
the issue was revived in the late 1920s due to increasing concern over the rising costs of medical
care costs which were leaving even those of reasonable means unable to pay for medical services.
Technical developments in medicine, advances in surgery, and higher physician s fees were all partly
responsible. In 1926 a small group, including Walton Hamilton, was formed to discuss a possible
reorganization of medicine. Qut of this came the Committee on the Costs of Medical Care which set
about a five year study of the economics of health care. Hamilton was an important member of this
Committee.*

The final report of the Committee was issued in 1932. It contained a set of majority
recommendation, two sets of minority recommendations, and two individual statements of dissent, one
written by Hamilton. The majority report favored group practice and the extension of basic public health
services to the whole population, but while it recommended group payment schemes of various possible
types, it stopped short of compulsory health insurance. The first minority report opposed group practice
and any government involvement other than in the care of the indigent, and even opposed voluntary
insurance unless professionally controlled. This was the position adopted by the American Medical
Association (AMA). Hamilton occupied the other extreme of the opinions expressed. For him, the

majority report failed to go far enough and should have made a clear cut recommendation for compulsory
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medical insurance®® and outlined awell defined organizational alternative. As it stood the majority report
failed to keep the distinction between the technology of medicine and its organization clearly in mind,
failed to place the problem in its proper social and historical setting, and failed to realize the essentially
instrumental character of the agencies which we employ toward health (Hamilton 1932d, p.190).

What Hamilton saw in the case of medicine was an older ideal of professional practice becoming
converted into a system of individual business competition (Hamilton 1932d, p. 193). But in medicine
the market mechanism suffers from a number of deficiencies. The patient has insufficient knowledge to
judge the quality of the service given; medical charges can vary substantially between doctors and are not
usually known in advance; medical costs can be high, come unexpectedly, and be difficult or impossible
to meet out of current income; and the incentives of money making may be inconsistent with professional
standards and ethics. At the same time the technical advances in medicine were making medicine an
increasingly complex network of interlocking services (Hamilton 1932d, pp. 193-194; Hamilton
1930a). Hamilton s solution was compulsory insurance, group practice, and the removal of the aims
and the arrangements for profit making from the practice of medicine (Hamilton 1932d, p. 195). This
last was to be accomplished by making each group a corporation with a board of trustees made up of lay
people, no one of whom should have any commercial interest in the venture. The professional staff
should be paid by salary and promotion based on medical competence. The corporation could set aside
reserves, establish pension funds, but it should not pay out dividends or engage in profit making. In its
larger outlines this scheme of organization is not a novelty; it isadapted to a profession engaged in public
service; its value has been attested by its employment in education (Hamilton 1932d, p. 197). The
involvement of the state must be invoked to make membership compulsory, to insure the collection of
the premiums or taxes involved, and to make financial redistributions between centers if required, but it

is to be hoped that the concern of the state in the venture can be limited to a use of its power of

compulsion in financial matters (Hamilton 1932d, p. 198).
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The majority recommendations of the CCMC failed to withstand the organized opposition of the
AMA, and Hamilton s more radical proposals faired even worse. Hamilton did remain involved in health
issues and compulsory health insurance was discussed for inclusion in the Social Security Act.
Continued opposition from the medical profession, however, resulted in Edwin Witte removing medical
insurance from the bill, in order not to endanger the main provisions with respect to unemployment

insurance and old age pensions (Schlabach 1969, p. 114; Hirshfeld 1970, pp 45-59).""

4. The Judicial Control of Industry

Hamilton s interests had always spanned the disciplines of law and economics, but in the last two
years he was the Brookings Graduate School and then during his long tenure at Yale Law School he very
much refined and developed his interest. One of the first signs of this is to be found in the 1926 and
1927 outlines for The Place of the United States Supreme Court in the Economic Order, which
Hamilton taught at Brookings. This course subsequently became called The Judicial Control of
Industry and then The Public Control of Business and was taught first at Brookings and then at Yale
(Hamilton Papers Box J4, Folder 1 and J45, Folder 6)."® The course outlines consist of long lists of court
cases. Inthe 1927 outline these are arranged under three major headings: The Competitive System; The
Regulation of Industries; and Law and Order. In the first category the issues dealt with include restraint
of trade, the plane of competition, price fixing and price maintenance, the nature of the corporation,
freedom of a trade, and the limits of contract. The second section includes cases dealing with consumer
protection, hours of labor, conservation of natural resources, conservation of human resources, taxation,
public expenditure, industry affected by a public interest, banking regulation, railroads, valuation of
public utilities, labour unions, prohibition of industries, state industry, state or federal government, and
problems in regulation. The last section contains cases dealing with the rights of individuals, rights of

the accused, power of government, state and federal government, status of the Indian, civil rights, and a
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bundle of puzzles. The 1928 outline indicates some rearrangement but also considerable expansion
with previous sections being broken up into several parts. In1928 Hamilton began publishing regularly
in law journals and quickly established a reputation for penetrating critiques of particular Supreme Court
decisions and fascinating historical analyses of the changing judicial interpretation of key legal terms and
doctrines.

Hamilton s particular concern was with the Court interpreting the Constitution in ways overly
limiting to the exercise of the police power of the state. The underlying question is the kind of thing the
Constitution is: is it a fetish which must be served whatever be the resulting inability of the State to
look after its own affairs, orisit aninstrument of government and an instrument of public welfare
(Hamilton 1928b; 1936b). Hamilton s particular target for criticism was Justice Sutherland who often
spoke for the conservative majority of the Court,* while his sympathies were more with the opinions of
the liberal contingent of Justices Holmes, Stone, Brandeis, and Cardozo (after he replaced Holmes).?°
For Hamilton the coming of industrialism had created a host of new economic and social problems that
demanded some response in the form of state regulation, including the regulation of prices, and in his
view there was nothing in the Constitution which prevented the use of the police power of the state in the
cause of publicwelfare. Such prohibitions as Justice Sutherland discovered were not to be found plainly
in the text of the Constitution, but were the result of attaching new meanings and constructions to words,
and to a reading into the Constitution of meanings and economic philosophies quite alien to the minds of
those who had first constructed it (Hamilton 1936b; Hamilton and Adair 1937).

A nice example of the type of critical analysis of judicial decisions Hamilton provides is his
article The Regulation of Employment Agencies (Hamilton 1928b). The majority of the Court had
denied to the state of New Jersey the right to regulate the fees charged by private employment agencies.

The majority opinion written by Justice Sutherland is presented in the form of a syllogism:
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The major premise comes easily: if a business is not affected with a public interest, the
fixing of prices by the sate is a deprivation of property without due process of law.
The minor premise presents more difficulty and is achieved only through a series of
steps. They are in order: (1) the business of dealing in theatre tickets has been held to be
not affected with a public interest; (2) therefore the work of a broker, that is of an
intermediary is not affected with a public interest; (3) the business of securing
employment for those seeking work and employees for those seeking workers is
essentially that of a broker; and (4) therefore, the business of running an employment

agency is not affected with a public interest (Hamilton 1928b, p. 231).

The questions Hamilton raises are many. Does the regulation of fees amount to price fixing?

Why is the statute not valid under the police power, as a regulation designed to correct a persistent and
well recognised evil? Why does the concept of public interest have to be employed inthe cases
involving regulation of price when it does not have to be so used to justify many other forms of
government regulation? What exactly is the basis for affectation with a public interest if not a need for
regulation evidenced by the importance of the business to the public and the failure of the competitive
system to protect the public interest? Where does the category of brokers come from, all of whose
business is not affected with a public interest? Why does the basis of distinction lie ina mere stage of a
marketing process with no connection to the issues of evils, regulation, or government control? Hamilton
makes a contrast with the dissenting opinion written by Justice Stone (and supported by Holmes and
Brandeis) which is simple, clear cut, and direct. As the issue is the validity of anact of regulation, he

looks to see whether there was warrant for the specific exercise of power. He is interested in whether
evils exist, whether they are grave and persistent and with adverse conse quences for the public. He asks

whether the regulation is suited to its purpose. He has no difficulty distinguishing ticket brokers from
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employment agencies in terms of their importance to the public. He sees the action of the legislature as
a proper regulation designed to remedy an public evil. Hamilton sees the minority position as in accord
with the longer legal tradition, it is Sutherland and the conservative majority who are providing the
radical innovations and who read into the Constitution of the United States the original ideas of
ingenious attorneys for plaintiffs in error (Hamilton 1928b, p. 233-234).**

Analysis such as this led Hamilton to enquire more deeply into the beginnings and subsequent
histories of interpretation 